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Introduction

The European Union has adopted a very ambitioustplancrease the share of renewables in
their energy consumption to 20% by 2020, includant0% goal for the use of renewables in
transport alone. Renewable energy could come fremariaty of sources, but for transport the
main source of renewable energy is biofu€he Renewable Energy Directive that sets these
goals will therefore trigger a large increase ie ttonsumption of biofuel in the EU. The
debate about biofuel is well known. Critics argbhattbiofuels could have negative social
implications because it could lead to an increastod prices. This is particularly relevant
for today’s first generation biofuels, which areséd on biomass that could also be used for
food purposes, or on biomass that is produced rh déherwise suitable for food production.
The environmental effects are also controversig#ghdugh in principle CO2-neutral, the use
of biofuel never leads to a 100% reduction in gheerse gas emissions compared to the use
of fossil fuel and could in extreme cases even teaghincreasein emissions. To address the
possible negative environmental concerns, the Buedays out criteria that biofuels have to
fulfil. These relate to the overall efficiency iertns of emission reductions, but also specify
which type of land can be used to produce the besmged for biofuel. These criteria apply
to all biofuels used in the EU and will therefor@nplize certain biofuels deemed
unsustainable. Some critics have argued that makidigtinction between biofuels based on
such criteria were not compatible with WTO disapls.

There is a range of other issues that need to dieetbat in order to fully assess the effects
and efficiency of the EU’s biofuel policy. Thereeazoncerns that the effects on greenhouse
gas emissions are small compared to the overallod@ich a large replacement of fossil fuel
with biofuel. Negative social and environmental eet6 may also occur, despite the
sustainability criteria. This paper is focussing tbe legal issues. We do however refer to
some other studies that take other perspectivesh@ngader may find it interesting to look at

some of those as well.

! One could think of electrical cars using for exdertpydropower, but the share of electrical cars$ neinain
negligible in the near future.



Part | - Background and summary of Directive 2009/28/EC

Background

Directive 2009/28/EC on the promotion of the useepérgy from renewable sources (“the
Directive”) has been adopted on 23 April 2009. sThirective has entered into force on 25
June 2009 and has to be implemented by the MenthéesSby 5 December 2010. The EU
Renewable Energy Directive pursues a dual objeativiecreased security of energy supply

and reduced greenhouse gas emissions throughirepfassil fuel with renewablés.

This Directive is different from previous directsjesuch as Directive 2001/77/EC relating to
the promotion of electricity produced from reneveabhergy sources in the internal electricity
market and Directive 2003/30/EC concerning the mtion of the use of biofuels or other
renewable fuels for transport, as it introducesllgginding targets for renewable energies at
the EU level. The EU previous regulatory framewdéok use of renewable energy in the

transport sector was relatively weak.

Directive 2009/28/EC lays out mandatory countryesiietargets for each EU Member State
for the overall share of energy that has to coramfrenewable sources by 2020. Targets vary
widely between Member States (between 10% for Mattd 49% for Sweden) and are set
such that a Community average of 20% will be redcbempared to 1990 levelsThis
includes energy used for electricity generatiorgting and cooling and transpoBiofuels

not produced according to certain sustainabiliifeda will not be counted for the share of
renewable energy in overall energy consumptitower country-specific targets will apply

from 2011 on and increase in several steps un2020

Art. 3.4 of the Directive sets a mandatory targed A0% share of renewable energy used in
transportfor each Member StateEach Member State shall ensure that the shareevfgn

from renewable sources in all forms of transport220 is at least 10 % of the final

2 Preamble (1) ; Communication from the Commissikanewable Energy Road Map: Renewable energies in
the 2F' century: building a more sustainable futuf€/01/2007.

% Directive 2009/28/EC, Art. 3(1) and Part A of Amré. Commission Staff Working Document, accompagyin
document to the Communication from the CommissRenewable Energy Road Map: Renewable energies in
the 2F' century: building a more sustainable fututmpact Assessment, 10/01/2007, p. 6.

* Directive 2009/28/EC, Art. 5(1).

® Directive 2009/28/EC, Part B of Annex .



consumption of energy in transport in that MembetteS” A transfer of such obligations is

possible between Member Stafes.

Sustainability criteria for biofuels

Art. 17 of the Directive defines two sets of crigefor biofuels to be deemeslistainableso
that they can be counted for the fulfilment of matody targets for renewable energy use or
for being eligible for financial support for the rsumption of biofuel$.These two main

criteria that have to be fulfilled cumulatively:
Greenhouse gas (GHG) emission saving

The use of biofuels can lower GHG emissions — wisdhe main environmental rationale of
their use, besides the fact that they are “renesiablowever, the production and processing
of biofuel is not emission-free and could even heatnilar emission levels as the use of
fossil fuel. To fulfil the sustainability criterigdhe percentage reduction of GHG emissions (in
particular CQ) through the use of a specific biofuel insteadasiil fuel has to be above a

certain threshold. The Directive sets this thredlas follows:

Years Threshold Remarks
Today until 35% Applies from the beginning for biofuel produdedinstallations
12/2016 that came into operaticafter 23.1.2008

Applies from 1.4.2013 for biofuel produced by idisiigons that
werealreadyin operation on 23.1.2008

From 2017 50% Applies to all biofuels

From 2018 60% For installations in which productstarted on or after 1.1.201{7

SourceDirective 2009/28/EC Art. 17(2)

A minimum savings rate of 35% applies initially. \Mever, there is a grace period for
installations that are already in operation sintéeast 23.1.2008 or earlier, but this grace
period will expire on 1.4.2013. From 2017 on, aibfbels will have to fulfil the 50%
threshold. This threshold will then increase to 602018, but only for installations that
started operating in 2017 or later. The methodHercalculation of GHG emission savings is
specified in Article 19(1) and Part C of Annex V.

® Directive 2009/28/EC, Art. 6.

" We will from here on only refer to « biofuels »owever, it should be kept in mind that the sustailitg
criteria also apply to bioliquids in general, te.liquids produced from biomass that are useafoer purposes
other than for fuel (e.g. electricity generationheating). Paragraph (67) of the Directive’s prelenstates that
« the introduction of sustainability criteria fordfuels will not achieve its objective if those guets that do not
fulfil the criteria and would otherwise have beeed as biofuels are used, instead, as bioliquidténheating
or electricity sectors. For this reason, the susddiility criteria should also apply to bioliquids general. »



1. Greenhouse gas emissions from the production and use of transport fuels, biofuels and bioliquids shall be calcu-
lated as:
E = €t g y Fly ¥ €y — €y — e~ €er — Cpr
where
E = total emissions from the use of the fuel;
e, = emissions from the extraction or cultivation of raw materials;
e, = annualised emissions from carbon stock changes caused by land-use change;
e, = emissions from processing:
e, = emissions from transport and distribution;
e, = emissions from the fuel in use;
e., = emission saving from soil carbon accumulation via improved agricultural management;
e,. = emission saving from carbon capture and geological storage;
€., = emission saving from carbon capture and replacement; and
.= emission saving from excess electricity from cogeneration.
Emissions from the manufacture of machinery and equipment shall not be taken into account.

The total emissions are the sum of four main coreptsr Emissions from (1) extraction and
cultivation of raw materials, (2) land-use chang®) processing and (4) transport &
distribution. Emissions from the final use of biefiare considered to be z&r@eductions

are made for soil carbon accumulation via improeggicultural management, for carbon

capture (a technology that is still under developthand for co-generation of electricity.

These emissions are then compared with emissiorigssil fuel to calculate the emission
saving. This benchmark value is for now set at @E&eg(MJg. That means that to fulfil the
threshold of 35% GHG savings, the emissions frospecific type of biofuel shall not be
higher than 65% of the benchmark (i.e. 54.5 gd®J) to fulfil the 35% savings

requirement applicable until 2017.

Annex V of the Directive specifies in detail how GHemissions will be calculated for a
specific biofuel product, but it also provides ddfavalues for some emission components for

a variety of biofuels that can be used under sjgedifcumstances:

® This makes sense because the GHG emitted fromniguhiofuel are equivalent to the G@aptured by the
plant when it was growing — which is the fundamergason why the use of biofuel can reduce GHG sonis.
Obviously, carbon captured by the plant duringication is_notdeducted from total C{&missions.

° Directive 2009/28/EC, point 19 of Part C of Annéx The unit is gram of C@equivalents (e.g. methane
emissions count more than g@missions) per Megajoule (a measurement for theuatrof energy that the fuel
contains).



» If there are no emissions from land use change aoedpto land use in January 2008 and
if default values for overall GHG emissions arecsied in Annex V, then this value will
be used?

« An actual value can be calculated as specifiedrineX V*

* A mixture of default values for some factors anttwaated values for other factors can

also be use’

There is thus a choice between these options.mbans that if the default emission value is
too high for a type of biofuel (i.e. the “savingeais too low), then one could calculate the

actual value. Table 1 shows different defamaliues for some of the most important biofuels:

Table 1. Default values for some biofuels

Default
Default GHG | emissions (no | Default value for Default yalug for| Default value for
. . L processing (incl.| transport and
Type of biofuel saving rate land-use cultivation ) Lo
co-generation) distribution
change)
% CO2eq/MJ CO2eg/MJ CO2eq/MJ CO2eq/MJ

Bio-Ethanol
Sugar beet ethanol 52% 40 12 26 2
Sugar cane ethanol 71% 24 14 1 9
Corn ethanol (*) 49% 43 20 21 2
Bio-Diesel
Rape seed biodiesel 38% 52 29 22 1
Sunflower biodiesel 51% 41 18 22 1
Soybean biodiesel 31% 58 19 26 13
Palm oil biodiesel

with methane capture 56% 37 14 18 5

without methane capture 19% 68 14 49 5
Thresholds
from 2010/ 2013 35% 54
from 2017 50% 42
from 2018 60% 34

Source: Figures are based on Annex V, but noteddlitd are shown. Thresholds: See above for de(&)I3he
value for corn ethanol refers to Community produttionly. There is no default value for third coyntr

production.

Figure 1 shows the default savings rate comparduketthree thresholds.

19 Directive 2009/28/EC, Art. 19 (1) (a).
M Directive 2009/28/EC, Art. 19 (1) (b).
12 Directive 2009/28/EC, Art. 19 (1) (c).



Figure 1. Default values for some biofuels comparedith threshold values
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This shows that the threshold values set for 2017 2018 are very ambitious and will only

be reached by a small number of today’s first-getiem biofuels:>
Two interesting examples should be pointed out:

» There are two different default values for the pssing of palm oil diesel, depending
on whether methane is captured during the proagsdliethane has a much higher
GHG effect than C®and the overall emissions measured in, GOequivalents is
drastically reduced if methane is captured (andntHer example used for

cogeneration).

» A default value is provided for corn ethanol frord Brigin. This means that such a
default value could not be used for US corn ethanel EU-based corn ethanol
producers would not have to prove that they falfé 35% savings requirement as the
default value is set at 49%, but US producers wialde to prove it. This could be

seen as discriminatory and will be discussed below.

Land-use requirements

Art. 17 (3)-(5) of the Directive 2009/28/EC speefficriteria for the land from which the raw
material used for the biofuel originates. The laisé-criteria are threefold:

13 Second-generation biofuels (which are made of bistthat today cannot commercially be used to medu
biofuel) could reach these saving rates. The Diregbrovides some estimated saving rates for scanensl-
generation biofuels such as waste wood ethanok& hifuels reach saving rates of 76-95%.



First, biofuels shall not be made from raw mateoiaained from land with high biodiversity

value. The land must not have had one of the tfolbewing statuses in or after January
2008, whether or not the land continues to have thatust The first status relates to
primary forest and other wood land. Areas desighBienature protection purposes or for the
protection of rare, threatened or endangered ess or species form the second status.
As to the third status, it concerns natural and-matural highly biodiverse grassland. This
last status is subject to the determination byGbenmission of the criteria and geographic

ranges of the covered grasslafid.

Second, biofuels shall not be made from raw mdteb&ained from land with high carbon
stock in or after January 2008, namely wetlandsticaously forested areas or land spanning
more than one hectare with a certain minimum carmower. Concerning the last status, if the
greenhouse gas emission saving thresholds provadeloly Art. 17 (2) of the Directive are

fulfilled by the carbon stock of the area beforel after conversion, the provision does not
apply.
Third, biofuels shall not be made from raw matedbtained from land that was peatland in

January 2008, unless evidence is provided thatctitévation and harvesting of that raw

material does not involve drainage of previouslgnamed soil.
Box 1. Indirect land-use change

Indirect land-use change (ILUC) refers to the poé&trchange in land use due to higher
demand for biofuels. Even though the EU’s sustaiityalzriteria include emissions from
land-use change and biofuels produced on certanslare deemed unsustainable, this does
not guarantee that there is no indirect effecthaf EU’s policy!’ A simple example may
highlight that: Higher demand for palmoil could et by Malaysian producers by using land
for its production that is in conformity with theistainability criteria. Production of palmoil
which is not exported to the EU (or other products)ld then be relocated to deforested land.
Deforestation could therefore be caused by the Hldimand for biofuel, even though the
biofuel exported to the EU would not be producedexently deforested land.

1% This means that land which used to have suchiasstafore2008 could be used for the production of biomass
for biofuel. Thus, only new conversion of land st prevented.

!> However, if evidence is provided that the produttof the raw material did not interfere with thassture
protection purposes, the provision shall not apply.

16 with respect to the non-natural highly biodivegmassland, the provision shall not apply, if evickeris
brought that the harvesting of the raw materi@dsessary to preserve its grassland status.

A recent study assessing ILUC effects (Global €radd Environmental Impact Study of the EU Biofuels
Mandate) can be found here : http://trade.ec.eueopdoclib/docs/2010/march/tradoc_145954.pdf

10



The Directive 2009/28/EC refers to ILUC in Art. B(

“The Commission shall, by 31 December 2010, sulnnéport to the European Parliament
and to the Council reviewing the impact of indiréehd-use change on greenhouse gas
emissions and addressing ways to minimise that ¢gind@dne report shall, if appropriate, be
accompanied, by a proposal, based on the bestablailscientific evidence, containing a
concrete methodology for emissions from carbonkstd@anges caused by indirect land-use
changes, ensuring compliance with this Directineparticular Article 17(2).

Such a proposal shall include the necessary safelgutp provide certainty for investment
undertaken before that methodology is applied. \Wagpect to installations that produced
biofuels before the end of 2013, the applicationtted measures referred to in the first
subparagraph shall not, until 31 December 2017,dle@a biofuels produced by those
installations being deemed to have failed to conwly the sustainability requirements of
this Directive if they would otherwise have done movided that those biofuels achieve a
greenhouse gas emission saving of at least 45 9. Sfall apply to the capacities of the
installations of biofuels at the end of 2012.

The European Parliament and the Council shall endeato decide, by 31 December 2012,

on any such proposals submitted by the Commission.”

Indirect land-use changes could for example bentak® consideration by adding average
emissions caused by ILUC to the biofuel-specifidssions on a country-by-country basis.
That could mean that certain biofuels are deemeslistiainable because their production
causes emissions through ILUC in their country.sThibuld also raise additional questions
about the WTO-consistency of such measures. Weotl@valuate this issue further as it is
not known whether and how the EU would change tistagability criteria to include ILUC

effects.

Other requirement

It had been debated whether mandatory social ieritehould also be included in the
Directive. Although this has not happened, pardyrapf Art. 17 of the Directive specifies a
mechanism to monitor the potential social impacbiofuel production in source countries,
whether they are EU members or not. Accordinglg, @ommission will assess the impact of
increased demand for biofuel on food prices anddéwi development issues”. The

Commission shall also state whether source cosntrée ratified and implemented certain

11



ILO conventions, the Cartagena Protocol on Bioga#td the Convention on International
Trade in Endangered Species of Wild Fauna and Fl@@rective action” can be proposed,
“in particular if evidence shows that biofuel pration has a significant impact on food
prices”. However, paragraph 8 makes clear thatasatiteria can not be used to define the
eligibility of biofuels: “For the purposes referred to in points (a), (b)dac) of paragraph 1,
Member States shall not refuse to take into accambther sustainability grounds, biofuels
obtained in compliance with this Article.”

Consequences of the distinction between “sustaimél@dnd “non-sustainable”

biofuels and effects for biofuel producers

Production costs of today’s biofuel are usuallylvedove market prices for fossil fuels. As
long as this does not change, the 10% share dirthkconsumption of energy in transport
will not be achieved through market forces alonenMer States will therefore have to set
regulations that ensure that the 10% target willréached while taking account of the
sustainability criteria. This could be done in diffnt ways. One option would be a reduction
or waiver of excise taxes for biofuel as alreadyalby several EU Member States as well as
the US and other third countries. A second optstoiset mandatory blending requirements
for producers or consumers. Germany, for examjieady sets specific targets for the share
of fuels from renewable sources that apply tow#l providers Accordingly, every provider
that brings fuel into circulation has to mix th@uéar fuel with a certain amount of biofuel in
order to achieve a specific proportion for petnotl aliesel. As a consequence of the tradable
nature of requirement, these companies can deldgate obligations to other companies.
Another option would be to subsidize the productiomise of biofuel by such an amount that

consumption reaches the required level.

All these options, and any combination thereof, M@ive an advantage to biofuel producers

because they create demand for biofuel that wotlldravise be almost non-existent.

18 Bundes-Immissionsschutzgeséizt. 37a; In Belgium, a similar obligation exiswet houdende verplichting
tot bijmenging van biobrandstof in de tot verbruitgeslagen fossiele motorbrandstoffe@ July 2009.

12



Box 2 briefly outlines the different options in more aiiét
Box 2. Different options to promote biofuel use

Requirements for blendindf a producer or importer of fuel is required tdaa certain share

of biofuel to its product, then they are forcedptochase the respective amount of biofuel on
the market and the demand for biofuel would go Aii.0% target means that a substantial
amount of biofuel will have to be bought by prodisceimporters to fulfil the requirements,
even if the pricE for biofuel is significantly above fossil fuel. IBhmeans that biofuel
producers will be able to sell significant amouotgheir products for which there would be
no demand in the absence of the artificially créalemand. If we assume that there is a
competitive market, then the price for biofuel sldoteach a level equal to the marginal cost
of production for biofuel, which would certainly baher than the production costs of at least
some biofuel producers and therefore some prodwewsd make profits. In other words:
The increased demand for biofuel means that bigfteucers — many of which are farmers -

will gain.

The market price for biofuel that would not countt the blending requirements, i.e. “biofuel”
that is not in conformity with the Directive 2008/EC and national regulations would not be

above the one for fossil fuel.

Tax reductions & waiverd:uel is subject to high excise taxes in all EU NdemStates and a

minimum excise tax for both petrol and diesel ain the E®& and most Member States
apply taxes well above the minimum. If excise tafcgscertain biofuels are reduced, then the
market price for these biofuels would increase.dx@mple, if conventional diesel is traded at
0.40 Euro/l and taxed at 0.50 Euro/l, then biodies®ild be traded at 0.90 Euro/l if it is not
subject to excise tax (with adjustments for enexgytent etc.). But if full excise tax applies
to biofuel, then the market value would not go ab6\40 Euro/l. Therefore the effect is very
similar to the effect of mandatory blending expé&rabove. The main difference is that the
costs of the use of biofuel would be borne by thepayer because tax revenue for fuel would
go down, whereas in the case of mandatory blenilisgthe consumer who bears the costs
because the overall fuel price would increase.sadWvantage of tax reductions is that there is

no guarantee that the 10% target is reached.

19 Whenever we make reference to prices and valuesassume that these are adjusted for differeniggner
densities and other technical properties of difiefeiels. For example, a litre of palm oil biodiegees not
necessarily have the same value as a litre of ctioral diesel because the energy content couliérddr
because blending with biodiesel could make thd finaduct less suitable for some vehicles.

2 The minimum tax is set at 0.359 Eurol/litre forrpeind 0.302 Eurol/litre for diesel (rates applieagince 1st
January 2010). See Council Directive 2003/96.

13



Subsidie$: A production subsidy could lower the productiorstsoof biofuel and make it
competitive with fossil fuel, therefore giving arelit advantage to the biofuel producer. The
effect of a consumption subsidy would be equivalerat tax reduction.

Both EU and foreign producers of biofuel could nmpipal gain from increased demand. The
crucial question is where this biofuel will comert and whether foreign producers will have
equal chances to gain from the increased demandpar@th to EU producers. The
Commission is expecting that around 70% of theugbflemand in 2020 (when the 10%
target has to be reached) will be met by Commumibgduced feedstock and the remainder
will be imported (USDA, 2009). But if refiners wecempletely free to choose the sources of
the biofuel that they have to use (assuming the Ei%et is implemented through mandatory
blending), then the most efficient producers wocdghture the market. If foreign producers
are able to produce biofuel more efficiently, treemuch higher share could be imported —
unless foreign producers will find it difficult twlfil the sustainability criteria. Tariffs could
be another barrier to the EU market, as explaindgbix 3.

Box 3. Tariffs for biofuel

Existing tariffs for biofuels could be a potentiabut WTO-compatible - barrier for foreign
producers. Currently, tariffs are set at very ddfe levels for major biofuels. This is related
to the fact that biofuels fall under different pootl categories in the tariff schedule.
Bioethanol faces particularly high tariffs of araL#i5%2> Biodiesel faces a tariff of 6.5%, but
palm oil can be imported duty-free and soybeariaaiés a tariff of 3.2%. Lower or zero rates
apply for a range of FTA partners and ACP/LDC caoest Once the Doha round is
concluded, these tariffs would also fall signifidgnIn addition, the EU seems willing to
reduce tariffs on biofuef However, for the time being, the high tariff omaol remains a

significant barrier for the main producer Brazil.

2 Subsidies are generally applied at Member Statesegional level. In 2001, the energy subsidies for
renewables in the EU amounted to 19% of all ensupsidies.

%2 The tariff is set at 10.2 EUR/hI for denaturedasiti and 19.2 EUR/hI for undenatured ethanol. Saikb
(2009) states an estimated ad-valorem equivaled6®6, though this may be overrated for denaturberet,
given current gasoline prices of around 0.40 Euro/I

2 4[1]f it would appear that supply of sustainabliofuels to the EU is constrained, the EU should-dsdy to
examine whether further market access would be ptioro to help the development of the market.”
Communication from the CommissioRenewable Energy Road Map: Renewable energiesi2 fhcentury:
building a more sustainable futyr&0/01/2007, p. 7.

14



Part Il —Consistency of the sustainability criteriawith the GATT

We will now assess whether the the sustainabiliteria provided for under Art. 17 of the
Directive are consistent with WTO obligations. hist perspective, Artt. I, 1ll, XI and XX
GATT are of relevance. Art. Ill GATT provides forational treatmenti.e. like imported
products must not be less favourably treated coeapiar like domestic products. In parallel to
Art. lll GATT, the sustainability criteria have tie analysed under Art. | GATT providing for
the Most-Favored-Nation (MFN) Treatment, i.e. amaadage accorded to one country has to
be extended “immediately and unconditionally” tb @her WTO Members. Alternatively,

Art. XI GATT could be applied, which prohibits restions on importation.

If a violation is found under any of these articlésen it has to be analysed whether the
sustainability criteria could be justified undere tlexception clause provided by Art. XX
GATT.

We do not provide an assessment of whether thecidiesis compatible with the TBT
agreement. The Commission argues that the Diredtes not lay down mandatory standards
because the sustainability standards are not manyda@h order to import, bring into
circulation or use a biofuel in the European Unidherefore, the Directive was also not
notified to the WTO as a technical barrfér.

Consistency with GATT Article 111:4

Application of Art. I11:4 - National Treatment (NT)

Art. lll:4 GATT encompasses three cumulative cigeit applies to products and processes
and production methods (PPMs), it requires likereds/een imported and domestic products
and no less favourable treatment of imported prisdaompared tdike domestic products.
The likeness requirement is a prerequisite foretstablishment of a potential less favourable
treatment of like imported products, which refletiie objective of Art. 1l1l:4 GATT, i.e. to

achieve NT.

2 \We had assessed the TBT compatibility in a prexviersion of this paper and came to the conclusianthe
Directive is largely in line with the TBT agreement
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Therefore, once it has been established that sasiéity criteria are PPMs and that PPMs are
indeed covered by Art. lll:4 GATT, it has to be bisad whether non-sustainable imported
biofuels are like sustainable domestic biofuels, @insb, whether those imported biofuels are
accorded less favourable treatment compared toddwmestic biofuels, which would be a

violation of Art.lll:4 GATT. Art. lll:4 GATT readsas follows:

“4. The products of the territory of any contractiparty imported into the territory of any
other contracting party shall be accorded treatmeatless favourable than that accorded to
like products of national origin in respect of &lws, regulations and requirements affecting
their internal sale, offering for sale, purchaseartsportation, distribution or use. The
provisions of this paragraph shall not prevent thpplication of differential interna
transportation charges which are based exclusiwglythe economic operation of the means

of transport and not on the nationality of the puot!’

For the sustainability criteria to violate this pigion, three conditions therefore need to be
analysed: Whether the sustainability criteria comcproducts or process and production
methods (PPMs), whether the imported and domestiducts are “like” and whether the
former are less favourably treated than the latter.

Product or PPM

The notion “processes and production methods” waigid in the GATT agreement on
Technical Barriers to Trade (TBT) and referred todoict standards, which concern the
production method rather than the product charstiess. The PPM concept has been
however expanded to encompass other productionoatetiPPMs are generally divided into
two categories: product-related and non-produciteel PPMs. Product-related PPMs are
“used to assure the functionality of the productiamsafeguard the consumer who uses the
product”, whereas the non-product-related PPM$designed to achieve a social purpo&e”.
Within the latter category, three types of PPMs lbardistinguished, as notably discussed by
Charnovitz. First, thehow-produced standardpecifying the processing method used for
making the product. Second, tlgovernment policy standardoncerning the laws or

regulations of a foreign government regarding thedpction process. Third, theroducer

25 Charnovitz St.The Law of Environmental « PPMs » in the WTO : Deding the Myth of lllegality27 Yale J.
Intl L. 59 2002, p.65.
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characteristics standardpecifying attributes of a producer or its connact relations. This
distinction is of importance because, as statedChwmrnovitz under WTO rules, “how-
produced standards are preferable to governmentypand producer characteristics
standards” because “the how-produced standard tegemauch like a simple product
standard. It does not coerce governments, nor dopsnalize economic actors who are
willing to assure that their exports meet the inipgr country’s standard. Moreover, small
countries can use how-produced standards becaegewtiti almost always find willing
suppliers. For these reasons, the how-producediatarwill probably not cause as much

trade tension as the government standard d8es.”

The emission saving as well as the land-use aitesin both be considerédw-produced

PPMsas they are related to tpeoductionprocess of the biofuels of an individual producer.
The required GHG savings are calculated by addmigssons during the whole production
process, most of which are completely unrelatetthéoproduct itself. For example, it matters
whether methane is extracted from the emissiors lmibfuel processing plant. Yet, this has
no bearing on the product. The land-use criteriindewhether the land used for the
production of the raw material allows “sustainahpedduction, i.e. they are not related to the

product itself.

It is worth mentioning that no GATT or WTO case llags far addressed the how-produced
standards, in contrast to the two other types dfi®PThe first decision on PPMs is the
Tuna/Dolphincasé’ relating to a government policy standard. Befaralgsing the decision,

it is important to note that theS-Tunapanel report has not been adopted and thus carries
very little precedential valu@.In this case, the measure at issue was the US#atammal
Protection Act (MMPA) regulating the domestic hastieg of yellow fine tuna to reduce the
incidental taking of dolphin, and prohibiting imp®rof tuna from destinations, where such

regulation was not in force (including Mexico, tBemplainant in this case). After extensive

% Charnovitz St.The Law of Environmental « PPMs » in the WTO : Deding the Myth of lllegality27 Yale J.
Int'l L. 59 2002, pp. 67-69.

" panel ReportUnited States — Restrictions on Imports of TuB&21/R — 39S/155 (Sept. 3, 1991) (not
adopted).

% Commentary to th&)S-Shrimpcase (Panel), available on WolrdTradeLaw.net.

In principle, adopted AB and panel reports are dnhding on the parties to the dispute. In pragtiwwvever,
these decisions are often taken into account iseent cases and have thukedactorole as precedent. In the
Japan-Alcoholic Beveragesase, the AB stated that “Adopted panel repodsaarimportant part of the GATT
acquis They are often considered by subsequent pandisy Treate legitimate expectations among WTO
Members, and, therefore, should be taken into atoohere they are relevant to any dispute.”
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deliberation, the GATT Panel found that this measuas not covered by ti#al NoteArt. 1l
GATT?, and therefore did not fall within Art. IIl GATT.

The Panel justified its position on the ground tAdtNote Art. Ill and Art. Il GATT cover
only measures that are applied to the product els, suhereas the regulation at issue could
not possibly affect tuna as product. Moreover, adiog to the Panel, it did not directly
regulate the sale of tuna. However, it is doubtfbkther the wording oAd NoteArt. 11l and
Art. Il GATT is intended to make a distinction beten product as such (thus not the
process) and its production process. Indeed, tha peoduct in Art. Il GATT is most
probably used because it relates to the tradeadgaccording to the definition of the GATT
Agreement? In addition, it is straightforward that a measprehibiting imports regulates at
the same time the sale of the imported produhus, there are strong arguments according
to which the US measure at issue is also one daHiithin the scope of Art. Ill GATT. In this
respect, it is important to note that the Panelfitlsnvisaged the possibility of applying Art.
Il GATT to the MMPA.

The US-Shrimpcasé? concerned a government policy standard requirdimignp to be caught
using turtle excluder devices (TED). Inde&tembersnot certified as using this method, i.e.
Members whose legislation did not impose the usthisfmethod, were prohibited to import
shrimp, even if it was TED-caught shrimp. The WTén#& applied Art. XI GATT to this
PPM measure, after findingpaima facieviolation of Art. XI GATT, which prohibits import
restrictions, as the measure imposed a clear infj@ort Indeed, the respondent, the US, did
not dispute the application of Art. XI GATT nor didnvoke Art. lll:4 GATT. Therefore, the
justification for applying Art. XI GATT is based dhe existence of a clear import ban and on
procedural grounds and is not related to the st#tpsocess-based measures.

Consequentially, from these two cases, it cannatbfieered that Art. Il GATT does not apply

to PPM measures.

2 The Ad NoteArt. Il GATT specifies the relationship betweemtAlll GATT and Art. XI GATT with respect
to imported products. According to thel NoteArt. [Il GATT, “Any internal tax or any other intaal charge, or
any law, regulation or requirement of the kind redd to in paragraph 1 [of Art. Ill GATT] which alips to an

imported product and to the like domestic produad & collected and enforced in the case of theomeg

product at the time or point of importation, is agheless to be regarded as an internal tax or atkernal

charge, or a law, regulation or requirement ofkimel referred to in paragraph 1, and is accordirgglject to
the provisions of Art. IlI”.

% Howse R., Regan DThe Product/Process Distinction — An lllusory BdsigDisciplining «Unilateralism » in
Trade Policy EJIL (2000), Vol. 11 No. 2, p. 254.

¥ Howse R., Regan DThe Product/Process Distinction — An lllusory BdsigDisciplining «Unilateralism » in
Trade Policy EJIL (2000), Vol. 11 No. 2, p. 254.

32 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998).
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This is also supported by théS Alcoholic BeveragéSand US Gasolin&* cases, where the
Panels applied Art. Il GATT to producer characgtgcs PPMs. Thé&S-Alcoholic Beverages
case concerned tax credits available to domesticfareign breweries depending on their
annual production; only small breweries benefiteafrf this tax credit. Th&/S-Gasolinecase
related to the “Clean Air Act”, a law designed teyent and control air pollution in the US. It
applied to US refiners, blenders and importersasiofjine and concerned the composition and
environment effects of gasoline. The quality of teesoline was assessed on the basis of
historic baselines for individualomesticentities. They had the choice between three diffier
methods. By contrast, theporterswere assigned the statutory baseline, unlessdbeld
establish their individual baseline following thest method. In these two cases concerning
PPM measures, Art. lll GATT has been applied irsstebArt. XI GATT because the PPM
measures did not lead to an import ban, in contrashe Tuna/Dolphinand Shrimp-Turtle

cases.

Although the sustainability criteria provided far Art. 17 of the Directive concerhow-
producedPPMs, the Directive shares some similarities whthUS Alcoholic Beveragesnd
US Gasolinecases. Indeed, the sustainability criteria havbedulfilled so that the biofuel
can be counted for the fulfilment of the 10% tarigetbiofuel use in transport. In this respect,
a parallel can be drawn with thiS Alcoholic Beveragesase, which subjected a tax credit to
a particular PPM (the annual production). Moreoweith respect to the emission saving
criteria, they can be compared to th8 Gasolinecase. In fact, the emission savings relating
to the production process of biofuels are complgasked on default or actual values, both
methods available to domestic producers and imggorte

Therefore, strong arguments can be made that Art. II GATT applies to the
sustainability criteria provided for in Art. 17 of the Directive 2009/28/EC.However, in
the alternative, if the WTO Panel or Appellate Body were to decide that the
sustainability criteria are not covered by Art. Il GATT, Art. XI GATT would have to
be applied, and if so, would be violated, but couldbe excused under Art. XX GATT

discussed below?

% panel Reportynited States — Measures Affecting Alcoholic andt BaveragesBISD 39 (1992) 206, para.
5.18-5.19.

3 panel ReportJnited States — Standards for Reformulated and €atinnal GasolineWT/DS2/R (adopted
Jan. 29, 1996).

% The legal analysis to Art. XI GATT is developeddyein the alternative.
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Likeness

After establishing that Art.11l:4 GATT covers thestainability criteria, it has to be analysed

whether unsustainable imported biofuels are “ligastainable domestic biofuels.

In the EC-Asbestogase, the Appellate Body stated an important gémeinciple relating to
“likeness” under Art. lll:4 GATT: “(...) a determiniaih of “likeness” under Article 111:4
GATT is, fundamentally, a determination about theture and extent of aompetitive
relationshipbetween and among product&.Accordingly, although the distinction between
imported and domestically-produced biofuels is Has@ sustainability criteria, these criteria
are of no relevance when examining likeness urtiemell-established objective approdth.
Indeed, it is nowadays well established that thgative, economic approach is used to
determindikeness® The case law has applied four criteria that weneetbped in the Report
of the Working Party oBorder Tax Adjustmentsf 1970: the products properties, nature and
qguality; the product’s end uses in a given markiet; consumer’s tastes and habits and the
tariff classification. However, the determinatioh “tkeness” is not limited to those four
criteria and has to be made on a “case-by-cases.B3siWhen applying this objective
approach to the Directive 2009/28/EC, it is mastlly that imported biofuels not compliant
with the sustainability criteria and domestic b&ifulfilling those criteria will be considered
as “like”. To exemplify this assumption, it is uskfo develop some possible scenarios. For
that reason, we will outline and compare a few $yptbiofuels and their classification that

could be subject to potential disputes:

% Appellate Body ReportEuropean Communities — Measures Affecting Asbemtids Asbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 99 (bawis added). However, the opinion of the AB
on this issue was not unanimous. A concurrent rsiamé expressed “substantial doubt” as to the négess
appropriateness “of adopting a ‘fundamentally’ emoit interpretation of ‘like products’ under Artll:4
GATT” (para. 154).

37 Contra Howse R., Regan D.The Product/Process Distinction — An lllusory Bas$is Disciplining
«Unilateralism » in Trade PoligyeJIL (2000), Vol. 11 No. 2, p. 249.

% By contrast, the subjective approach analyseptbeectionist aims and effects of an internal ragah. For
the subjective approach, “like” means “not diffgriln any respect relevant to an actual non-praieist
policy”, that is to say that for products to beikalunder this approach, the difference in treatnimtween
imported and domestic products is the result ofitre-protectionist objective of the regulation.

39 Appellate Body ReportEuropean Communities — Measures Affecting Asbestos Asbestos-Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 101
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Table 2. Examples of biofuels for comparison

. . . Emission savings fulfilled? . T Eligible
Abbreviation | Type of biofuel Origin (Theshold: 35%) Land-use criteria fulfilled? ”
Rapeseed-1 |Rapeseed biodiesel EU yes yes yes
Palmoil-1 Palmoil biodiesel Malaysia yes (due to methane extraction) yes yes
Palmoil-2 Palmoil biodiesel Malaysia no (due to lack O.f no methane yes no

extraction)
Palmoil-3 Palmoil biodiesel Indonesia yes (due to methane extraction) no (land Wazsog)nforest untl no
yes (low transport emissions
- . because low-weight biodiesel is
Soybean-1 Soybean biodiesel Brazil shipped, rather than bulky yes yes
soybeans)
Processed in EU | no (emissions are too high due
Soybean-2 Soybean biodiesel |with soybeans from| to transport emissions of bulky yes no
Brazil soybeans)
no (land that is a designated
. protection area by the Fed.
yes (low transport emissions Govt. and producer cannot
Soybean-3 Soybean biodiesel Brazil because low-weight biodiesel is o . no
shipped, rather than soybeans) provide evidence that planting of]
pped, Y soybeans did not interfere with
protection purpose)
) I yes (default value (49%) used,
Corn-1 Corn-based ethanol EU which only applies to EU corn) yes yes
no (calculation shows that GHG
Corn-2 Corn-based ethanol USA savings are only 34% and EU yes no
default value cannot be applied)

Physical characteristics of biofuelsCurrent and potential imports consist of processedl

unprocessed biofuels as well as raw materials. fabethat the biofuels do not fulfil the
sustainability criteria does not modify the prodsigbhysical characteristics. Indeed, EU-
produced (sustainable) corn ethanol (“Corn-1" inbl€a2) has the same physical
characteristics as US-produced (unsustainable) ettranol (“Corn-2” in Table 2). It is less
straightforward to make the same argument wherssisgethe likeness of biofuels based on
different raw materials. This is an important poa® huge quantities of the EU-produced
biofuels (in particular rapeseed oil and bioethabased on wheat or corn) are based on
different raw materials compared to the majorityfakign produced biofuels (in particular
South East Asian producers of palmoil-based biatlliaad cane-based ethanol from Brazil
and elsewhere). However, the physical propertiegdcbe very similar for the final products
(i.e. diesel blended with 10% palmoil biodiesel 9% rapeseed biodiesel): Palmoil and
rapeseed oil, for instance, are arguably physigadlyidentical, but these physical differences
do not matter when they are used for blending wiigsel, instead of, for example, for

cooking.
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A comparison between imported and domestic (pirtaal completely) unprocessed biofuels
could lead to the conclusion of “unlikeness” beeauaw materials can have significant

physical differences (e.g. soybeans vs. wheat).

It is worth mentioning that in th8uperfundcase the GATT Panel ruled that crude oil, crude
oil condensates, natural gasoline, refined anddwesioil were “like” on the basis of their
physical characteristit$ even though these products do arguably have gdiydifferences.
What they have in common is that they are all petglmnade of crude oil and used for very
similar purposes. For biofuels, it could be arguethe same way that they are like because
they are all made of biomass and have very sirolaracteristics for the purpose of use as

fuel.*

In conclusion, “physical characteristics” of diféert biofuels can be considered “like” for at
least a wide range of products, incl. many of thiosevhich exporters could argue that there

is discrimination between their biofuels and “susthle” EU-produced biofuels.

Product’s end-usesThe end-uses of different biofuels — whether théfl the sustainability

criteria or not - are practically identical — thage used as fuéf.Bioliquids, which are also
covered by the sustainability criteria, are usedefwergy purposes other than for transport —
but they would then have the same end-use as btbkguids that fulfil the sustainability

criteria®®

Consumer’s tastes and habits (substitutability te3t Consumers could perceive and treat

biofuels that do not fulfil the sustainability @rta in a different manner compared to those
complying with these criteria. In this respectisiwvorth mentioning that in thEC-Asbestos
case, the Appellate Body specified that “(...) a ligiburden is placed on complaining
Members” to overcome the indication that producesghysically not like on the basis of the
other criteria.A contrariq if the products are physically like, a higher dem is placed on
defending Members to overcome this indication basedther criteria, such as consumer
preferences. A processor (e.g. a refiner in the wbld most likely be indifferent between
using two different types of biofuel if both aratable for blending with fuel.

“0 Panel ReportlUnited States — Taxes on Petroleum and Certain ttajoSubstances /6175 — 34S/136
(adopted on June 17, 1987), para. 5.1.1.

“1 End-use is another criteria that has to be evaduséeparately, but physical characteristics shthéchselves
be evaluated with the end-use in mind because whetrtain physical differences matter will depemdthe
end-use and should particularly matter less whegetable oils are used as fuel rather than for huonamimal
consumption.

“2 Directive 2009/28/EC, Art. 2 (i)

“3 Directive 2009/28/EC, Art. 2(h)
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Tariff_classification _of biofuels in the EU: The last criterion to be analysed is the tariff

classification of the biofuels within the EU. Ifffaiently detailed, tariff classification can be
a helpful sign of product similaritfdowever, the tariff classification of biofuels inet EU is
very complex. Indeed, biofuels can enter underedtfit tariff classifications (HS cod®s
depending on, for example, the level of blendinbhdugh the most common HS headings
for biofuel imports in the EU are 2207 for bioetbhand 3824 for biodiesel, there is no
strictly defined HS code for either bioethanol asdiesel?® This also relates to the fact that
products used today as biofuels have very diffemmt-uses if not used as biofuel. For
instance, they could be used as food (e.g. soyooifpr a large variety of purposes (e.g.
ethanol for medical products). The tariff classfion reflects this. In any case, the tariff
classification of a “sustainable” biofuel and tlzare type of biofuel that is “unsustainable” is
the same (e.g. Corn-1 and Corn-2 in Table 2), sonaplainant could easily point kteness

between these two products.

In conclusion, imported and domestic biofuels maeh identical or similar physical
characteristics. Even if they have physical diffexes, following theSuperfunccase, they can
be considered as “like”, because they are all édrivom biomass. Moreover, based on the
definition of biofuels in the Directive, they haigentical end-uses. Due to the high burden of
proof to overcome the indication that products phgsically like, consumer’s tastes and
habits most probably do not overcome this indicatibhe tariff classification is not identical

across all biofuels, but is the same if the onffedénce is the production method.

Therefore, on the basis of this overall examinatiorof the four criteria®®, imported
biofuels not compliant with the sustainability criteria and domestic biofuels fulfilling

those criteria will most probably be considered a8like”.

** The Harmonized System (HS) Treaty elaborated @tVtorld Customs Organization lists and classifiks a
kinds of products according to product or tarifids. Not all WTO Members have ratified the HS Tyeat
However, in practice, all WTO Members follow the Htssification in their WTO schedules, as leashas
starting point.

% USDA Foreign Agricultural Service, GAIN Report, 8014, 6/15/2009 and GAIN Report E36056,
04/06/2006.

“® The Appellate Body examines the likeness of tleelpets on the basis of an overall examination efftur
criteria: Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 109.

23



Is there less favourable treatment?

After establishing that the sustainability criteaee PPMs covered by Art. Ill:4 GATT and
that unsustainable biofuels are “like” domestictaimable biofuels, it has to be analysed
whether imported biofuels are less favourably g@atcompared to domestic biofuels, i.e.
whether the sustainability criteria are setas to protedhe EU-produced biofuels by making
them ineligible for incentive measures for biofUBATT case law and recent WTO decisions
have reintroduced a form of aims-and-effects tesiugh the third criterion under Art. 111:4

GATT requiring the absence of less favourable tneai.

In theUS-Alcoholic Beveragesase, the GATT Panel specified that “the purpds& Il is

not to prevent contracting parties from differetitig between different product categories
policy purposes unrelated to the protection of detmeeproductiofi and that this analysis is
not limited to Art. 1l:2 GATT?' In the EC-Asbestosase, the Appellate Body specified that
even if products are “like”, in order for them te im violation of Art. 1ll:4 GATT, it still must
be shown that the measure accords to the grodikeoimported products less favourable
treatment than it accorded to the group li@e domestic products. Moreover, the AB
underlined that the tertess favourable treatmemipresses the general principle in Art. Ill:1
GATT*® namely that internal regulationstould not be applied ... so as to afford protection
to domestic production."However, a Member may draw distinctions betwéke products
without, for this reason alone, according to ¢jneup of imported products “less favourable

treatment” than that accorded to tireup of like domestic products*®

This has been restated by the Appellate Body inDtbminican Republic-Cigarettesase:
“The existence of a detrimental effect on a givgeorted product resulting from a measure
does not necessarily imply that this measure accteds favourable treatment to imports if
the detrimental effect is explained by factors iocuonstances unrelated to the foreign origin
of the product [...].>°

The Appellate Body refers to Art. Ill:1 GATT in th&sbestoscase, which has a particular
contextual significance in interpreting Art. III@ATT as it sets forth the “general principle”

*" panel Reportlnited States — Measures Affecting Alcoholic andtNeverages BISD 39 (1992) 206,
(emphasis added), para. 5.25.

“8 By contrast, the AB explicitly stated BC-Bananashat « Article I11:4 does not specifically refes Article
lll:1. Therefore, a determination of whether thhes been a violation of Article 111:4 does not requa separate
consideration of whether a measure ‘affords pratadb domestic production’.”

49 Appellate Body ReportEuropean Communities — Measures Affecting Asbestos Asbestos-Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001) (emphasideat), para.100

0 Appellate Body ReportDominican Republic — Measures Affecting the Impataand Internal Sale of
Cigarettes WT/DS302/AB/R (adopted May 19, 2005), para. 96
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pursued by that provisioh i.e. national treatment. It is therefore of imaorce to rely on the
construction of the phraseafplied so as to afford protectibmeveloped in a subsequent
case, theChile-Alcohol decision. In this case, the AB examined the dessyucture and
architecture of the measure, in order to discemdfatutory purposes or objectives of the
measuré? In this regard, the AB notednter alia, that in comparing the taxation il
imported and domestic products over #@mgire range of categories, most of the current and
potential imports were subject to the highest &Y

This case law focuses ate factodiscrimination, i.e. measures which, on their fagpear
“origin-neutral” but are in fact discriminatory, agpposed tode jure discrimination, i.e.
discrimination “in law”, where the measure or reggidn makes a direct distinction between
different origins. Following this case law, fde factodiscrimination to exist, a nationality
link has to be proved by comparing the treatmenthefgroup of imported products to the
group oflike domestic products on the basis of the designctsire and architecture of the

measure, in order to discern its statutory purposes

According toPauwelyn defending anmprovedaims-and-effects test based on this case law
and focused not on “likeness” but on “less favoleabeatment” orde factoorigin-based
discrimination, ft seems that proof of de facto discrimination v decided on a case-by-
case basis, looking at a number of elements: thectsire, design and architecture of the
regulation; the way the regulation is applied; teffect of the regulation on the group of
imports as opposed to the group of like domestmdpets; evidence of a protectionist
purpose, evidence of alternative non-protectiopistposes that explain the regulation and

why it distinguishes between like products,”étc.

Before turning to the analysis of the Directivehds to be underlined that trasms-and-
effectstest introduced by the WTO case law has to bendisished from the necessity test

under Art. XX GATT, which provides for exceptions ¢ase of GATT violations, such as a

*1 Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 93

%2 pppellate Body ReporChile — Taxes on Alcoholic Beverag#éT/DS87/AB/R (adopted Jan. 12, 2002), para.
56-57

*Appellate Body ReporChile — Taxes on Alcoholic Beverag®éT/DS87/AB/R (adopted Jan. 12, 2002), para.
52-53, 56-57, 64-66

> pauwelyn J.Comment: The unbearable lightness of likenes§ATS and The Regulation of International
Trade in Services, ed. by Panizzon M, Pohl N. aauav& P, Cambridge University Press, pp. 358-369.
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GATT Art. 1lI:4 violation. The link required undert. Ill GATT should, according to the AB

in theChile-Alcoholcase, be less than “necessity” under the Art. X0 G.>°

Taking into account the design, structure and sechire of the Directive 2009/28/EC, the
crucial question is then whether the sustainabdrijeria are established so as to affded
facto origin-based discrimination against the importeoh-sustainable biofuels. In this
perspective, the sustainability criteria will beabised separately due to their different nature.
First, we will analyze the GHG emission savingesid, more precisely the methodology of
computing the savings rates and the setting ofultef@lues. Second, we will examine the
land-use criteria on the basis of the geograplsdalation of the lands covered by those
criteria as well as the location of the biofuelsdguction in the world.

Greenhouse gas emission saving criteria

One of the main objectives of the Directive 2009£Z8 is the reduction of the GHG
emissions by using renewable energy, including ualsf The Directive 2003/30/EC
preceding the EU Renewable Energy Directive purdghedsame objective with respect to
biofuels, but contained onigeferencevalues. In consequence, the use of biofuels reedain
very low in many Member States. By settiogmpulsorytargets, the new EU Renewable
Energy Directive aims at creating a higher demamds@istainablebiofuels to achieve its

objective.

The GHG saving criteria apply tooth domestic and imported biofuels, without explicitly
discriminating against imported biofuels. Therefoilee main principles of Art. 17 of the
Directive do notde jure discriminate against imported biofuels — althowgime elements

could be seen ate jurediscrimination, as we will show below.

In order to discern the existence or absenageofactoorigin-based discrimination, it has to
be analyzed whether the GHG savings criteria |l@adet factodiscrimination of imported
biofuels - following theEC-AsbestasDominican Republic-Cigaretteand Chile-Alcohol
cases. In that regard, a comparison has to be feeeen all current and potential EU

imports of biofuels and the EU’s own productiorbinfuels

% Appellate Body ReporChile — Taxes on Alcoholic Beverag#éT/DS87/AB/R (adopted Jan. 12, 2002), para.
72
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As we have outlined above, the EU Directive defimedetail (a) how the emission savings
rate is calculated and (b) which minimum savinds has to be fulfilled by a biofuel for it to

be considered “sustainable”.

(a) It appears that the methodology for calculatihg overall GHG emissions from the
production and use of a specific biofuel (and thgrihe emission savings rate) is done in a
rational manner and at least in principal basednternational standard$.It also allows
individual producers to provide their own calcuatiof emissions generated by their biofuel
if the default emission values are deemed too higthe producer. But some elements of the
savings criteria could lead tte factodiscrimination of certain foreign producers. Omnigical
element of the emissions is “emissions from trartspmd distribution”. This includes
emissions from transport to the EU and intra-Eldgport. Although there is certainly a logic
in including such emissions into the overall enussibecause transport emissions are part of
the overall GHG emissions from the use of biofitedpes lead to a disadvantage specifically
for foreign versus domestic biofuels. Given thatstnocompeting biofuels are currently
produced in the Americas or in South East Asiathedefore require long distance transport,
the potential disadvantage becomes obvious. Howelefault emissions for transport and
distribution are relatively low for most biofuelsrfwhich the Directive provides that figure,
so many types of biofuels will not be affected Img tinclusion of transport emissiotis.
Transport emissions are high for sugar cane ethanokthe overall default emissions are still
well below the threshold related to the 35% saving®>® An example of a product
“affected” by the inclusion of transport emissioasoybean biodiesel, which does not fulfil
the minimum emission savings when using defaulies| but would so if transport emissions
were not included. Soybeans are much bulkier tleybesan diesel, so the location of the
processing plant is crucial for the transport efaiss The EC has calculated the default value
by assuming that soybeans are first shipped t&thand then processed into biodiesel in the
EU. But if processed in Brazil (or in the US for U8ybeans), the transport emissions would

be significantly lower because only the final —sldsulky — product would have to be

*% Directive 2009/28/EC, Preamble (87): “It is appiafe for the data used in the calculation of tledadlt
values to be obtained from independent, scientificxpert sources and to be updated as appropthose
sources progress their work. The Commission shemdurage those sources to address, when theyeughaiat
work, emissions from cultivation, the effect of imtnl and climatological conditions, the effectscoftivation
using sustainable agricultural and organic farmimgthods, and the scientific contribution of prodscevithin

the Community and in third countries, and civil istg.”

" A high share of transport emissions may also ouadtlnin the EU, which would also affect EU biofuels

%8 Default emissions for sugar cane ethanol are 16288/MJ without transport emissions. Transport adds
another 9 gC0O2eq/MJ, but the maximum emissiongap above the 35% emission saving criteria is much
higher (54.5 gC0O2eqg/MJ).
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shipped?® The inclusion of transport emissions can therefigea significant advantage for
soybean processors in or close to exporting casmtompared to processors in the EU. There
could be cases where a product does not fulfilGhES savings criteria only because of the
location (e.qg. if the transport emissions reduediiculated savings from 36% to 34%). This

de factodiscrimination of foreign producers is arguablgansistent with GATT Art. 111:4.

Another critical element are the default valuese THJ provides default values for GHG
emissions and saving rates that a producer canndsr certain circumstances, as outlined in
Part I. Default values are conservative estimatsveld from the higher “typical values”,
which are defined in the Directive as followdefault value’ means a value derived from a
typical value by the application of pre-determinfadtors and that may, in circumstances
specified in this Directive, be used in place ofatual value.”(Art. 2(0))

Although a producer can always get its own GHGrsgcertified if these are higher than the
default values, it is a significant advantage todtde to use the default value — for two
reasons: (1) Proof that the GHG saving criterituiilled would be much easier because no
producer-specific certification would be necessang (2) the biofuel would be eligible even

if the actual GHG savings of an individual produaere too low.

Even if one assumes that the default values areuleé#d in a non-discriminatory and
objective manner, the fact that default valuesteody for a limited number of products and
production scenarios could lead to a discriminabbsome foreign producers. One example
is the default value for EU-produced corn ethaAoUS-producer can not claim that the use
of its corn ethanol (which is the main US-produd®d-ethanol) leads to the same GHG
emission savings, but instead has to use actuaésaAnother example is soybean biodiesel,
which has a default value of 31%, but only so beeabie EU made certain assumptions about

%9 USDA 2009: “According to the RED, biodiesel madenfi soy oil does not automatically comply with the
GHG emission criteria. Omitting any adjustmentifadirect land use, the RED’s GHG emission savingfault
(reference) value for soy diesel is 31 percent,ctvhis below the minimum GHG threshold. On closer
examination, this value was calculated using awayhwhere soybeans are first shipped from Brahint
transformed into soy oil and biodiesel in the Elsing lifecycle analysis, the value for soy-baseddtasel
produced in and shipped from the US would be difiebecause it has a different pathway. AccordingRA,
US soy-based biodiesel has a GHG emission savialye of 80 when it is produced and consumed in the
United States. If it is shipped to and consumeth@ EU that value falls only slightly. Under the BREt is
possible to use actual numbers and achieve a GHEsiem saving that is above the required 35 perdeit
always possible to claim the default value withany supporting documentation. According to Comroissi
officials it should not be a problem for US soy-baddiodiesel to comply with the standards thatcameently
being implemented, but it could be more difficult the future, when the GHG emission savings thidsho
increases to 50 percent by 2017, and if or wheireotlland use change (ILUC) is taken into accodifte
higher GHG emission savings threshold of 50 pertetiso a potential difficulty for EU-produced esmged
biodiesel. The RED has made it clear that biof BHES emission savings values can be reviewed andtegds
new information is made available.”
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the production process (see footndde Producers of soybean biodiesel with a highemsav

rate would have to prove in each case that theingaate is high enough.

In contrast, the EU has set a default value foesapd oil, which is at 38%, just marginally
above the 35% threshold. Although we do not knogvdkact assumptions made by the EU
for calculating that value, it is likely that nat producers in the EU reach the threshold of
35%°, but they will still be able to claim the defautilue. In other words: Some producers
will get through with biofuel even if the emissi@avings are too low (e.g. rapeseed with
default value of 38%), while others will not. Thakbne does not necessarily lead to a de facto
discrimination of foreign versus domestic biofuebait the current list of default values
appears to be somewhat biased against foreign gecslfior at least these two products (US
corn-based ethanol and US/Brazil soybean biodiemet) may therefore lead te jure

discrimination.

(b) The minimum savings rate is currently set é3fnd will increase to 50% in 2017 and
60% in 2018. It has been argued by Erixon (2008) tinese values are chosen arbitrarily and
in a way that ensures that certain domestic bisfwéll be eligible, and key competing
biofuels are not! This argument is apparently made because rapésésaspiciously” close

to the 35% threshold (at 38%), while soybean bmeliés just below (31%). Mitchell & Tran
argue that the 35% threshold is more trade-reisteithan necessaty(which however would
not make it inconsistent with Art. Ill). Swinbankgaes it is set in an arbitrary manner
(2009)°® Part of this criticism seems to be justified. ®hés no scientific rationale behind

using 35% as a threshold. For example, the Eurof=ahament had argued for a 45%

% |t is plausible to assume that not each produeer the same GHG savings due to different processing
technologies. If actual saving rates for rapesedkdre distributed across the « typical value »%3bthen it is
likely that some would fall below the default valoie38%.

®1 Erixon (2009): “From a legal point of view, the %®5criterion is chosen arbitrarily. There is no spec
scientific consensus saying it should be 35% rattemn 30% or 40%. The 35% threshold, however, esstimat
domestic rapeseed oil will qualify with a small miar but that the default greenhouse gas savingatrh il
biodiesel and soybean biodiesel — the main fore@mnpetitors to domestic rapeseed biodiesel — ol This is
one principal effect of the directive: it effectiyecloses future market expansion for the main izsel
competitors.”

62 Mitchell & Tran (2009): “Applying this approachhe emissions-related sustainability criteria appeabe
more trade restrictive than necessary, becausedteae a bright-line 35% cut-off in greenhouse gmgngs
before a biofuel can be counted in calculating gifasal consumption of energy from renewable sosirdéus,
a biofuel that results in a 34% saving could notbented.”

83 Swinbank (2009): “It would be extremely difficuipwever, to claim that a biofuel that showed agheuse
gas emission saving of 34 percent (and so did unalify for support) was not a like product with efliel that
showed a saving of 35 percent (and so did quatifystipport). Unless there are some objective @itbat lie
behind the figure of 35 percent, it looks to betguan arbitrary number, which cannot be used rgadil
differentiate between products. If the Europeanlif#aent’s view had prevailed, that 45 percent was t
appropriate benchmark, then importers could legitety have asked why 45 percent was the “correatiitmer
rather than the 35 percent that had originally h@eposed by the Commission.”
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threshold. It appears that the value was indeetystking into account the emission saving
rates of current biofuels. But this is inevitablde goal of 10% biofuel usage could not be
fulfilled if most biofuels would suddenly be deem@asustainable. Given that rapeseed oil is
of major importance for the EU biodiesel industityjs not surprising that the minimum
threshold was not set at, for example, at 40%.tBaitfact that the threshold has not been set
higher is not an indicator afe factoorigin-based discrimination because if the thréshad
been set higher then some foreign biofuels woutth dle negatively affected. Setting a
minimum value is inevitably somewhat arbitrary ant then inevitable that some biofuels
will be above the threshold and some will be belomcl. Community biofuels. But what it
does not mean is thatl biofuel made from, for example, soybeans, do natlity because
producers can always use actual instead of defalules®*

A 50% threshold applies to all biofuels from 201, andependent of when processing
facilities started operatiof3.This threshold would not be reached by the mairpEdiuced

biofuel (rapeseed olil), but it would be reachedhg of the main foreign competing products
(palm oil dieself® Setting the value at 50% does therefore not sedme tone in a manner to
specifically give advantage to Community-produceofuels — it could indeed wipe out a

large share of the EU’s domestic rapeseed biodpsduction.

Even if one came to the conclusion that the thrhesigset in a way to protect domestic
producers, the logical question is then whethewntlee is set too low or too high. If the value
were set lower, then more foreign biofuels woulddeemed “sustainable”, but also more
Community-produced biofuels (e.g. wheat ethanohisTwould be of disadvantage to both
domestic and foreign biofuels that are above th# 3breshold. If on the other hand the
savings rate were set higher, then some foreigniymers would gain because rapeseed
biodiesel, the major competing product within thé, Bvould not qualify (which appears to be
the case from 2017 on). But other foreign produearsid loose. It would not be surprising to
hear completely contradictory criticism from WTO mmgers — some arguing that the
threshold is set too high and others that it isltea This becomes clear when comparing the

default value of major biofuels in the EU and mpdrtential exporters:

% As argued above, soybean biodiesel would easi#ifguf soybeans are processed into biodiesel iiazi or
US instead of in the EU due to then lower transporissions.

% The 60% threshold that will apply from 2018 is yrdpplicable to biofuel from installations in which
production started in 2017 or later.

% Assuming that default values will not change aabipoil is produced with methane extraction.
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EU: The EU’'s biofuel's production is currently composefl 80% biodiesel and 20%
bioethanol. The EU mainly produces rapeseed bietli@sd to a smaller extent sunflower
biodiesel. It is expected that in 2012 the EU’saathl production will mostly be based on
wheat (40%) and sugar beet (38%)With respect to the 35% threshold, rapeseed and
sunflower biodiesel and sugar beet bioethanol &eve the threshold; wheat ethanol’s
eligibility will depend on its category. Howeveregarding the 50% threshold, rapeseed
biodiesel (counting for the biggest part of EU’sefhel’'s production), will become ineligible.

Brazil is the second largest producer of ethanol, whsdhaised on sugar cane (the Brazilian
biodiesel program is still in its infanc$§.However, the largest increase in crop area
resulting from biofuel expansion would seem to dresbybeans in Brazi®™ The GHG
emission savings of sugar cane ethanol is 71% (ttefalue). Soybean biodiesel has a default
rate of only 31%, but may well qualify dependingtbe location of processing plants, so the

saving should not pose a particular problem fozBra

Malaysia and Indonesiaare the world’'s biggest exporter of palm oil. Degi@g on the
production process used, palm oil biodiesel magliggble or not regarding the 35% and 50%
thresholds. In a study on the EU’s Renewable EnBiggctive’s implications on Malaysian
palm oil trade, the authors clearly stated thahwatspect to the GHG emission saving criteria,
the Directive does not discriminate against biocglieerived from palm oil compared to other
vegetable oil-based biodiesel (for example, thosgved from soybean oil and rapeseed

oil).”

US: The US’s biofuel production consists mainly of rcathanol, with limited biodiesel
production. However, the majority of EU’s biodieseiports come from the US. In
Regulation 193/2009, the Commission specifies th@tbiodiesel comegnter alia, from
rapeseed, sunflower and soybéafnly soybean biodiesel does not qualify with resge
the 35% threshold, but the same argument applresofgbean oil from Brazil. Rapeseed and
sunflower biodiesel, on the other hand, have defaalles above 35%. Regarding the 50%

7 Jank M.J., Kutas G., Amaral L., Nassar A.NEU and US Policies on Biofuels: Potential Impacts o
Developing CountriesThe German Marshall Fund of the United State$, p.

 Jank M.J., Kutas G., Amaral L., Nassar A.NEU and US Policies on Biofuels: Potential Impacts o
Developing CountrigsThe German Marshall Fund of the United States]1ppl6.

% De Santi R.Biofuels in the European Context : Facts and Uraiaties JRC 44464, 2008, p.9.

" Mohd Basri Wahid, Faizah Mohd Shariff, N Balu aNdzlin Ismail, EU’s Renawable Energy Directive:
Possible Implications on Malaysian Palm Oil Trade

L USDA Foreign Agricultural Service, GAIN Report, 8014, 6/15/2009: 89% of EU biodiesel imports
consisted of B99 from the US.

2 Commission Regulation (EC) No 193/2009 of 11 Ma2€i99 imposing a provisional anti-dumping duty on
imports of biodiesel originating in he United Statd America, point 19.

31



target by 2017, only sunflower biodiesel qualifi€ancerning corn ethanol from the USA, no
default value is provided for. The emission savio§&JS corn ethanol will thus have to be
based on actual values. Most probably it will gyategarding the 35% threshold. On this
basis, the US biofuels do not seem to be less fabbutreated compared to the EU biofuels
with respect to the 35% and 50% GHG emission saemnitgria. However, discrimination

would derive from the absence of defaults valuedJ® corn ethanol.

Overall, a strong argument can be made that thmgetf the GHG saving thresholds does
not lead to ale factoorigin-based discrimination. It appears that thaye not been set so as
to afford protection to EU production because samgortant EU biofuels are below, others
above the threshold, and the same can be saidHer major producing countries. However,
the inclusion of transport emissions could leadd® facto origin-based discrimination.

Moreover, the setting — or not setting - of defawdtues could also lead to origin-based
discrimination unless the EU is willing to provideich default values in a clearly non-
discriminatory manner to all commercially importéypes of biofuels and for a large range of
scenarios. According to information obtained frame Commission, the EU would update

default values if necessary.

Land-use criteria

Art. 17 (3) to (5) of the Directive contains thriend-use criteria. They are related to the
preservation of natural ecosystems, which is onthefvery reasons of the GHG emission
reduction objective, and to the Directive’s objeetof reducing the GHG emissioffsThe

comparison regarding the land-use criteria folldlws same principles as those developed

above with respect to the GHG emission savingraite

We will first analyse the geographical situatiortloé types of land covered by the Directive’s
land-use criteria. Secondly, and more importantg, will examine the location of the
biofuels’ production in different countries, namdbyazil, Malaysia, Indonesia and South

Africa.

Concerning the geographical situation of the typieland covered by the Directive, we will

subsequently analyze the three categories, whighighly biodiverse land, land with high

3 Preamble (69)-(73)
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carbon stock and peatland. Regarding the firstgcaye primary forest only exists in limited
areas in Europ&. The ten countries with the largest area of prinfargst account for 89.1
percent of the total area of primary forest in wwld. Brazil has the world’s largest area of
primary forest> As to the protected highly biodiverse lands, aditay to the FAO, the trend
regarding forest area designated for protectivpgaes® by legal prescription or by decision
of the landowner or manadérshows an overall increase. Regarding highly biedie
grassland, the criteria and geographic ranges twabe determined by the Commission. With
respect to the second category, wetlands and émtemteas exist worldwid&.Concerning

peatlands, the third category, they are foundlinaitinents’’

Turning now to the most relevant part to our analgs less favourable treatment with respect
to land-use criteria, that is the location of thefleels’ production in different countries, it is
important to note, as preliminary remark, thatélk&za demand for biofuels will cause further

direct and indirect land-use changes (see alsolBabove)°

In the EU, expansion of the arable area is limited by pre€e&P rules, but if it occurs it
would be mostly onto permanent grassfrmt agricultural land that is currently not used.
Art. 17 (3) (c) of the Directive specifies that fuels shall not be made from raw material
obtained from highly biodiverse grassland. Howetleg, Commission has to detail the criteria
and geographic ranges for biodiverse grassfand.

In Brazil, the expansion of soybean production could neghtiaffect rainforest. An
expansion of sugar cane production could take glacty onto degraded pasture, but largely
onto the naturaCerrado or ranch land bordering it. Th@erradois considered to be very
biodiverse®® However, “it is believed that sugar cane expangiots relatively low pressure

on protected areas because it mainly takes pladerarer pasture land, but the impact on

" Global Forest Ressources Assessment 2005, FAG#BpRaper 147, p.39

5 Global Forest Ressources Assessment 2005, FAGtRpfaper 147, p.41

" This study is not limited to highly biodiverse thn

" This decision is not covered by the Directive.

8159 countries are party to Ramsar Convention otlaMes :

Forest Ressources Assessment 2005, FAO Forestey P4p. Chapter 4

9 www.peatland.gov.uk/formation/global.htm

8 De Santi G.Biofuels in the European Context : Facts and Uraiattes JRC 44464, 2008, p.9.
8 De Santi G.Biofuels in the European Context : Facts and Uraiattes JRC 44464, 2008, p.10.
8 Directive 2009/28/EC, Art. 17(3). As is also trase for the definitions of severely degraded |ami lreavily
contaminated land.

8 De Santi G.Biofuels in the European Context : Facts and Uraiattes JRC 44464, 2008, p.11.
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indirect land-use change is not yet fully underdttd Moreover, areas with prevalence of
pristine native vegetation will be protected anchre#t be used for sugar cultivation.
Harvesting crops in protected areas, such as thezdmand the Pantafialis prohibited®
Therefore, the biofuels produced in Brazil may betdeemed unsustainable under the current

Directive.

In Indonesia, 27% palm oil concessions (planned plantatior®0i®6) are on peat-fore$tin
Malaysia, 10% of present plantations are on former peastoand a similar figure as the one
of Indonesia is expected. However, there is plefitycope for expanding palm oil production
onto degraded forest land and rubber tree plamigtiout this is less productive and
economic® Therefore, part of Malaysian and Indonesian palmbindiesel may not be
sustainable pursuant to Art. 17 (3) (a) and (8hefDirective.

South Africa has an exceptionally high level of biodiversityueh of it endemic, an
important consideration when considering land cosiea. One impact of special concern
regarding biofuels is biodiversity impacts resugtiftom the conversion of natural land to
cropland. Indeed, the grasslands of South Afrieaalread}® extensively transformed for
forestry and agricultur®. Therefore, subject to the criteria and geograpiaicges for
biodiverse grassland established by the Commissioifiels produced in South Africa may
be deemed not sustainable following Art. 17 (3)afchhe Directive.

In conclusion, if we assume that the EU’s own puticdun will not be greatly constrained by
the land-use criteria, Art. 17 (3) to (5) of therditive seems tde factotreat less favourably
Malaysian, Indonesian and South African biofuetaports. Indeedde factg the land-use
criteria seem to be directed at specific foreigantoes, as the types of ecosystems provided
for in Art. 17 (3) to (5) are more susceptible toused for the production process of biofuels

in those regions of the world.

8 Eisentraut A.Sustainable production of second-generation bisfudPotential and perspectives in major
economies and developing countrisgormation Paper, OECD/IEA, 2010, p. 107.

% Brazil, which possesses 20% of the entire worlisliversity, has six main biomes, the largest ofchlis the
Amazon biome, covering 49% of the land area, foldvby the Cerrado biome (24%), Atlantic Forest (1L3%
Caatinga biome (10%, and the Pampa and Pantamaébio

8 Eisentraut A.,Sustainable production of second-generation bisfuelPotential and perspectives in major
economies and developing countrieformation Paper, OECD/IEA, 2010, p. 107.

8" This figure concerns the year 2006. However, A7t(5) of the Directive concerns land that was lpeatin
2008. But, as mentioned above, the 10% targetedt to increased land-use change.

8 De Santi G.Biofuels in the European Context : Facts and Uraiattes JRC 44464, 2008, p.10.

8|t hast o be mentioned that only grassland in 2008fter is taken into account by the Directive.

% Ejsentraut A.Sustainable production of second-generation bisfuelPotential and perspectives in major
economies and developing countriesgormation Paper, OECD/IEA, 2010, p. 170.
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Thus, Art. 17 (3) to (5) of the Directive 2009/28/€ may be seen as according less
favourable treatment to those imports coming from hdonesia, Malaysia and South

Africa.

GATT Art. lll:4: Conclusion

The overall conclusionis therefore that the GHG emission saving criterigorovided for in
Art. 17(2) of the Directive do most probably violae Art. 111:4 GATT only with respect to
the setting of default values — although it is likly that the EU would adapt default values
over time - and possibly the inclusion of transporemissions. As to the land-use criteria,
they may violate Art. l1l:4 GATT. However, an exemption justifying the implementation

of the trade restrictive measure might be availableinder Art. XX GATT.

Before analysing the general exceptions clause undart XX GATT, we will examine
the consistency of the sustainability criteria regading Art. | GATT requiring the MFN
Treatment and, in the alternative, Art. XI GATT concerning the general elimination of

guantitative restrictions.
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Consistency with GATT Article | (MFN Treatment)

We will now deal with the question of whether thustainability criteria fulfil the conditions
under Art. | GATT.

Art. I:1 GATT prohibits discrimination between likgroducts from different third countries
(in contrast to Art. Ill, which deals with discrimation between imports and domestic

products). Art. I:1 reads as follows:

“1. With respect to customs duties and chargesngflkind imposed on or in connection wijth
importation or exportation or imposed on the intational transfer of payments for impornts
or exports, and with respect to the method of lyysuch duties and charges, and with
respect to all rules and formalities in connectwith importation or exportation, and with
respect to all matters referred to in paragrapharl 4 of Article Ill, any advantage, favour,
privilege or immunity granted by any contractingriyato any product originating in oy
destined for any other country shall be accordethadiately and unconditionally to the like

product originating in or destined for the terriies of all other contracting parties.”

Art. | GATT provides for theMost Favoured Nation Treatmerdccording to whiclde jure
and de factodiscrimination based on national origin betweahke imports from different
countries is prohibited. Any measure listed in Art. GATT granting an advantage to one
country in relation to “like” products needs toddended “immediately and unconditionally”
to all WTO Members. Otherwise the measure wouldbwgoArt. | GATT.

Thus it has to be analysed in a cumulative manresther the Directive creates a trade
“advantage”, whether the products concerned ake ‘froducts” and whether the advantage
at issue is granted immediately and unconditiontdall like products from other WTO

Members.

First, the “advantage” must be provided for by aasuge referred to in Art. Ill GATT. The

Directive, as explained under the section on natitreatment, falls within the scope of Art.
lll:4 GATT and therefore is subject to Art. | GATAs we have outlined above, it is a major
advantage for producers of biofuels if their bidftidfils the sustainability criteria because

this will be the decisive factor for whether thefoiel can be sold in the EU. Indeed, the
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Directive establishes a link between the sustalityloriteria and the financial support, which
amounts to an advantage, and only allows sustanbldfuels or bioliquids to get this
financial supporf® Panel and AB reports reflect the wide scope ef tdrm “advantage”
under Art. I:1 GATT. In theCanada-Autoscase, the AB clarified thadany advantage is
encompassed by Art. | GATT. For instance, exenmgtivom a fee or tax benefits have been
considered as an “advantage”. Thus, as the finesdjpport under the Directive mostly
consists of tax exemptions, it has to be considaseah advantage.

Second, with respect to the concept of “like pragyjyat has a different meaning depending
on the context in which it is used. For Art. | GATanly a few GATT Working Party and
Panel reports have addressed the meaning of the“lé&e products”. However, it is worth
mentioning that in th&pain-Unroasted Coffesase, the panel examined the characteristics of
the products, their end-uses and the tariff clasdibn of other Members. Moreover,
according toVan den Bosschdéhe consumers’ tastes and habits would also kentato
account under the “likeness” issue. As under A4 1GATT, the dominant position
considers that PPMs are of no relevance underlittentss” analysis if they are non-product
related. Therefore, following our analysis undet. Alii:4 GATT, unsustainable biofuels will

most probably be consideredl&® sustainable biofuels.

Third, it has to be examined whether the finansiapport is granted “immediately and
unconditionally” to all biofuels. In this respedt,is worth mentioning that according to the
Canada-Autogase, Art. I:1 GATT prohibits discrimination asttee origin and “the fact that

conditions attached to such an advantage are tadedeto the imported product itself does
not necessarily imply that such conditions are rdisoatory with respect to the origin of

imported products®

Therefore, it is of importance to analyse whethlee tsustainability criteriade facto
discriminate based on origin between the “like” orted products. Based on our analysis
under Art. lll:4 GATT, the GHG emission saving erie most probably do not violate this
provision, except possibly for the default valuesl dhe inclusion of transport emissions.
Regarding the land-use criteria, as they conderriactospecific regions of the world, it is

possible that they will also violate Art. I:1 GATT.

1 Directive 2009/28/EC, Art. 17(1). Preamble (76)ntiens a price premium for sustainable biofuels and
bioliquids.

92 Appellate Body ReportCanada — Certain Measures Affecting the Automativkistry, WT/DS139/AB/R
(adopted June 19, 2000), para. 10.24.
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Therefore, the advantage under the Directive, fieancial support, is not granted
“immediately and unconditionally” to all “like” bfoels, asde factodiscrimination exists

with respect to certain imported unsustainableustsf compared to other imported biofuels.

In conclusion, following our analysis of the threecumulative conditions of Art. | GATT,
the sustainability criteria violate Art. I:1 GATT b ecause of the existence afe facto
discrimination. However, it has to be further anaysed whether those violations can be
justified under Art. XX b) and g) GATT.
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In the alternative, consistency with GATT Articlel X

If the WTO Panel or Appellate Body were to decitlattthe sustainability criteria are not
covered by Art. Il GATT, Art. XI GATT would haveotbe applied. Indeed, according to the
Ad NoteArt. Il GATT, which establishes the relationstoptween Art. Ill GATT and Art. XI
GATT, only if Art. Il GATT does not apply, Art. XGATT is applicable.

Art. XI GATT contains a general prohibition on qagative restrictions on importation and
exportation of any product from any contracting tpai herefore, it has to be analysed
whether the sustainability criteria restrict theportation of biofuels from other contracting

parties.

“1. No prohibitions or restrictions other than das, taxes or other charges, whether made
effective through quotas, import or export license®ther measures, shall be instituted|or
maintained by any contracting party on the impadatof any product of the territory of any

other contracting party or on the exportation odesdor export of any product destined for

the territory of any other contracting party.”

The following analysis will focus on the exclusioh“duties, taxes or other charges” from the
scope of application of Art. XI GATT and on the mawy of “restriction on importation” and

its application to the sustainability criteria.

First, Art. XI GATT does not apply to restrictions prohibitions imposed by “duties, taxes or
other charges”. The financial support providedunder Art. 17 (1) of the Directive does not
fall within the exception of Art. XI GATT. Indeedhis financial support, in the form after
alia tax exemptions, is supportfor imported or domestic sustainable biofuels. S hus not

a financialchargeimposing a prohibition or restriction on unsusédile biofuels. As will be
explained below, the reason why this unsustainhioiieiel is not marketable is due to its high
costs. Therefore, the sustainability criteria tadber the scope of Art. XI GATT.

39



Second, in théndia-Autoscase, the Panel specified with respect to ArtGATT that the
meaning of “restriction on importation” is not nesarily “limited to measures which directly
relate to the ‘process of importation™ and “mighriicompass measures which otherwise relate
to other aspects of the importation of the produect.other words, “any form of limitation

imposed on, or in relation to importation consttua restriction®

The Directive 2009/28/EC does not contain an exphestriction on the importation of
biofuels. However, if biofuel cannot fulfil the gamability criteria, then this has a significant
restrictive impact on its marketability within th#J. Indeed, there is no incentive to use those
biofuels unless their price would go below the @rié fossil fuel, which is not yet the ca¥e.
Thus, it amounts to a “restriction on importatiaghfough “other measures”. This is moreover
supported by the Panel's statement in Brazil-Tyrescase that fines on the importation,
marketing, transportation, keeping and warehousfrigiported tyres constituted a restriction

on importatior®>

Therefore, in the alternative, the Directive 2009/2/EC could be seen as a restriction on
the importation of biofuels and would therefore vidate Art. XI GATT. In this case, the

general exceptions under Art. XX (b) and (g) GATT lave to be analysed.

% panel Reportindia — Measures Affecting the Automotive Sediéf/DS146, 175/R (adopted Apr. 5, 2002),
para.7.257).

4 Commission Staff Working Document, accompanyinguioent to the Communication from the Commission:
Renewable Energy Road Map: Renewable energieseirefh century: building a more sustainable future
Impact Assessment, 10/01/2007.

However, this view is challenged by the tensiort #wists between the sustainability criteria anel tdrgets
relating to share of energy from renewable sourEhe.Directive entails a necessary increase ofrgfbrts due
notably to the 10% biofuel target.

% panel ReporBrazil-Measures Affecting Imports of Retreated Sy T/DS332/R (adopted Jun. 12, 2007),
paras. 7.3 and 7.61
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Consistency with GATT Article XX (General Exceptish

If the EU’s biofuel policy were found to be incosigint with GATT Art. |, Il or XI, then it
could still be justified through thgeneral exceptionslause provided for in GATT Article
XX, which states in its relevant part:

“Subject to the requirement that such measuresrareapplied in a manner which would
constitute a means of arbitrary or unjustifiablesclimination between countries where the
same conditions prevail, or a disguised restrictiom international trade, nothing in this
Agreement shall be construed to prevent the adopbio enforcement by any contracting

party of measures:
(b) necessary to protect human, animal or pldeator health;

(g) relating to the conservation of exhaustibétural resources if such measures are made

effective in conjunction with restrictions on dotreeproduction or consumption;”

Both the conditions of the relevant paragraph(s) @re general provisions of the chapeau
have to be fulfilled. InUS-Gasoling the AB argued thaflln order that the justifying
protection of Article XX may be extended to i, ieasure at issue must not only come under
one or another of the particular exceptions — maeghs (a) to (j) — listed under Article
XX; it must also satisfy the requirements imposgthke opening clauses of Article XX. The
analysis is, in other words, two-tiered: first, prsional justification by reason of
characterization of the measure under XX(g); secdmdher appraisal of the same measure

under the introductory clauses of Article XX.

We therefore need first to assess whether the lggsaconsistent measures can be justified
under either paragraph (b) or (g), and then whettierconditions of the chapeau of Article
XX are fulfilled. Both paragraph (b) and (g) camgwaably be related to environmental issues,

but which one is more applicable depends on theifspsustainability criteria.

There have been several cases related to envirdgah&sues where the AB assessed whether
a measure can be justified under Article XX, notdb5-Gasolineand US-Shrimp In EC-
Asbestosthe AB upheld relevant findings of the Parfazil-Retreated Tyress also of

relevance. In particulatJS-Gasolineand US-Shrimpwere cases about PPM measures.
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Charnovitz (2002) argues that the AB has madeearcin US-Shrimp that PPMs can in
principal be justified under Article XX.

Justification of exception with Article XX(b):

The first specific exception that we analyze is. XX (b) GATT relating to the protection of

human, animal or plant life or health :

(b) necessary to protect human, animal or plébl health;

The sustainability criteria inconsistent with Atfl. and | GATT and, in the alternative, with
Art. XI GATT, can be provisionally justified undért. XX (b) GATT if they are designed to
protect life or health of humans, animals or plaand the measure is necessary to fulfil that
policy objective. Moreover, the extraterritorialpdipation of the Directive has to be analyzed.
First, concerning the question of whether the snghdlity criteria are designed to protect life
or health of humans, animals or plants, inEB@ Tariff Preferencesase, the Panel ruled that
not only the express provisions of the legislatitormeasures have to be considered, but also

the design, structure and architecture of thisslagon or these measures.

In order to determine whether the sustainabilitfeoa are designed to protect life or health
of humans, animals or plants and thus to deterrhaeDirective’s objective(s), we analyse
the Directive, including its preamble. The Direetipursues two distinct objectives with its
sustainability criteria. On the one hand, the GHiWission saving criteria aim at the reduction
of the GHG emissions relating to biofuels and thascern climate chang&. On the other

hand, the land-use criteria partly overlap witlstfiist objective concerning the reduction of
GHG emission¥, but encompass also a second objective relatintheopreservation of

specific types of land and is thus an environmesttigctive®®

As they pursue these two objectives, both sustdityaleriteria may be considered as
designed to protect life or health of humans, atsnea plants. Indeed, both sustainability

criteria concern climate change, which could pdgsitause serious damage to humanity and

% Art. 17 (2) of the Directive and its Preamble (1).
97 Art. 17 (3)-(5) of the Directive and its Preambl®)-(72)
% Art. 17 (3)-(5) of the Directive and its Pream(s®)
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natural ecosysterisdue to the alteration of the atmosphere, includiithin the EU. Those
damages relate to health and life risks for humaménals and plants. Thus, the GHG
emission saving criteria and the land-use criteviaich intend to prevent those damages, fall
within the scope of Art. XX (b) GATT. As to thesmnd objective pursued by the land-use
criteria relating to the preservation of specifiads, it has to be mentioned that in Brazil-
Tyrescase the Panel ruled that a party invoking enwremtal policy measures under Art. XX
(b) GATT *“has to establish the existence not justisks to the environment generally, but
specifically of risks to animal or plant life oraigh.”% The preservation of specific types of
land aims at preventing the conversion of thosedypf land for biofuel’s production and
therefore risks of damages to the ecosystemsaftitehealth of animals and plants) and thus
to humang?® Thus, the land-use criteria fall within the scopért. XX (b) GATT.

Second, we will analyze the necessity of the soahdlity criteria to achieve the Directive’'s
objectives. Firstly, it has to be mentioned thatT®@/Members have the right to determine the
level of protection of health that they consideprmpriate in a given situatiort® Secondly,
the necessity test under Art. XX (b) GATT involvés weighing and balancing process”,
which “begins with an assessment of the ‘relativgartance’ of the interests or values
furthered by the challenged measure”, and alsowegoan assessment of other factors, which
are “the contribution of the measure to the retibraof the ends pursued by it” and “the
restrictive impact of the measure on internatiocammerce™® Moreover, possible
alternatives have to be envisaged. We will thusmema these three conditions and the

possible alternatives.

Concerning the relative importance of the interestsalues furthered by the sustainability
criteria, “the more vital or important the commarterests or values pursued, the easier it
would be to accept as necessary measures desigaetiieve those end®* As mentioned

above, both objectives pursued by the Directivdh Wi sustainability criteria are related to

% Framework Convention of the United Nations on @liexChange, 1992, Preamble.

19 panel ReporBrazil-Measures Affecting Imports of Retreated SyvéT/DS332/R (adopted Jun. 12, 2007),
Para. 7.46

%1 For instance, the Convention on Biological Diversof June 1992 states in its Preamble « thensitivalue
of biological diversity and of the ecological (..values of biological diversity and its componentswthe
importance of biological diversity for evolutiondifor maintaining life sustaining systems of thedpihere » ;

« conservation and sustainable use of biologicadrdity is of critical importance for meeting theofl, health
and other needs of the growing world population ».

1%2Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 168

103 Appellate Body ReportBrazil-Measures Affecting Imports of Retreated Syk/T/DS332/AB/R (adopted
Dec. 17, 2007), paras. 139-143.

104 Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 172
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the protection of human, animal and plant life ealth. In theBrazil-Tyrescase, the Panel

stated regarding this first condition that “fewardsts are more vital and important than
protecting human beings from health risks, and fratecting the environment is no less
important.*®® Therefore, the interests protected by the Directian be considered as vital

and important.

Regarding the second condition relating to the rifouion of the measure to the realization
of the ends pursued by it, in thérazil-Tyres case, the AB specified that “[s]Juch a
contribution exists when there is a genuine retetidp of ends and means between the
objective pursued and the measure at is§ffe’In the EC-Asbestosase, the AB specified
that a risk may be evaluated either in quantitativgualitative terms°’ Our analysis will be
made in qualitative terms with respect to botheciat

Concerning the GHG emission saving criteria, insirggathe share of energy from renewable
sources in the Community’s energy consumptiontributesto the Directive’s first objective
of reducing GHG emissions. Renewable energy, imetuthiofuels, is one available tool to
reduce GHG emissions and thereby to limit climdtange. However, this objective could
only be partly achieved without the determinatidrG#G emission saving criteria, as some
biofuels do not actually guarantee emission savifigeerefore, the GHG emission saving
criteria, which gradually expand from 35% to 50%d &0% and are related to financial
incentives, arguablgontributeto the Directive’s objective of reducing GHG enuss and

therebycontributeto protect human, animal and plant life and health

Regarding the land-use criteria, they pursue tweatives. Some types of land covered by
the Directive pursue the first objective relatig the reduction of GHG emissions. For
instance, wetlands, including peat-land, are camsi the most biologically diverse of all
ecosystems and perform two important functionseilation to climate change. They have
mitigation effects through their ability to storeOg and adaptation effects through their
ability to store and regulate water. Due to théhligrbon stocks of those lands, the biofuels
produced on those lands would never fulfil the Gét@ission saving criteria. In line with our
reasoning concerning the GHG emission saving @jtsome land-use criter@ntributeto

the Directive’s objective of reducing GHG emissioasd therebycontribute to protect

1%Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 144

198 Appellate Body ReportBrazil-Measures Affecting Imports of Retreated Syk/T/DS332/AB/R (adopted
Dec. 17, 2007), paras. 145.

197 Appellate Body ReporEuropean Communities — Measures Affecting AsbestdsAsbestos Containing
Products WT/DS135/AB/R (adopted Apr. 5, 2001), para. 167
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human, animal and plant life and health. As to Hezond objective concerning the
preservation of specific types of land, the land-gsteria alsocontributeto this goal and
therebycontributeto protect human, animal and plant life and hedtideed, only biofuels
from “sustainable” lands are taken into accounttiier 10% mandatory target and can benefit
from the financial support. The exceptidfisto the land-use criteria also reveal the
contribution of these criteria to the objectivereflucing GHG emissions and of preservation
of specific types of land.

Therefore, overall the sustainability criteria widlad to reduced imports of unsustainable
biofuels and thus contribute to the Directive’stbabjectives, which are the reduction of

GHG emissions and the preservation of specificygfdand.

Moreover, thenecessityof the sustainability criteria in terms of matéreontribution is
supported by th®oundtable on Sustainable Biofuels Principles amiteGa for Sustainable
Biofuel Productionwhich encompass the sustainability criteria potedi for in Art. 17 of the
Directive

Turning now to the third condition concerning thestrictive impact of the measure on
international commerce, in thigrazil-Tyrescase, the AB stated that though an import ban is
as trade restrictive as possible, it can neversseie necessary. However, where it produces
effects as severe as those resulting from an infg@ortit must make a material contribution to
the achievement of the objective, rather than agimal contribution:'° A contrariq the less
trade restrictive a measure is, the lower is tlggiired level of contribution. With respect to
the Directive, it does not impose an import banj@sustainable biofuels can still be imported
within the EU. However, they wilinter alia, not be eligible for financial support. Therefore,
the contribution does not need to be material,lbésg than material. Based on our analysis
under the second condition of the necessity tesan be concluded that the contribution of
the sustainability criteria to the Directive’s bathjectives is more than marginal.

Concerning the possible alternatives, they mustebe trade restrictive than the measure at
issue, they must preserve the responding membmgtd to achieve its desired level of
protection with respect to the right pursued arey tmust be reasonably available, that is they

must not be unduly burdensome and the member abéapf undertaking it. Considering the

18 Art. 17(3) (b), (¢) (i), (4) (c), (5) oft he Dictive

199 This point will be further developed under the méau of Art. XX GATT.

10 Appellate Body ReporBrazil-Measures Affecting Imports of Retreated SyvéT/DS332/AB/R (adopted
Dec. 17, 2007), paras. 150-151
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level of protection set by the EU, it is very diffit to find reasonably available less trade

restrictive measures.

Finally, it has to be further examined whether ¢lxératerritorial application of the Directive
is consistent with Art. XX GATT. First, Art. XX bATT does not specify the policy area.
Second, in théJS-Shrimpcase, the Appellate Body did not explicitly makdiraling on
whether there is a jurisdictional limitation und&rt. XX GATT. However, it did note a
required nexusbetween the object of protection and the territoryjurisdiction of the
regulating country. In th&JS-Shrimpcase, the AB found a sufficient nexus between the
endangered sea turtle species and the US becassedpecies are known to occur in waters
over which the US exercises jurisdiction, and, mionportantly, these turtles are globally
endangered. Under the Directive 2009/28/EC, theatbjof protection are the atmosphere
and the natural resources and species. The landtitegia are intended to protect the
atmosphere against GHG emissions. Part of the aimeos is under the EU Member States’

jurisdiction. Moreover, GHG emissions are a glatehger for the atmosphere.

The land-use criteria, and primarily the land-uggegon concerning biodiverse land pursue
the objective of preservation of the land specifiethe Directive. Some natural resources and
species protected by the Directive occur in tetigover which the EU Member States have
jurisdiction. Moreover, the Convention on Biolodidiversity'?, to which 157 States are
parties, including the EC, has as objective theseoration of biological diversity and the
sustainable use of its componefitsTherefore, applying th&/S-Shrimpcriteria to this case,

it may be concluded thatsafficient nexuexists between the objects of protection occurring
in the EU and the EU Member States.

Therefore, we conclude that the GHG emission savingiteria and land-use criteria fall
within the scope of Art. XX (b), are necessaryto protect human, animal and plant life
and health pursuant to Art. XX (b) GATT and are corsistent with the required
jurisdictional nexus. Before analysing the sustainaility criteria under the chapeau of
Art. XX GATT, we turn to the second relevant speciic exception under Art. XX (g)
GATT.

11 For an analysis of the relevance of other ruldistefnational law to the interpretation of the WTO
agreements, see Panel RepBtitopean Communities — Measures Affecting the Agbraind Marketing of
Biotech productsWTO/DS291/R, WTO/DS292/R , WTO/DS293/R (adopte@tS27, 2006)

12 convention on Biological Diversity, concluded aoRe Janeiro on 5 June 1992, Art.2.
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Justification of exception with Article XX(g):

The second specific exception that we analyze is)@&f (g) GATT relating to the

conservation of exhaustible natural resources:

(g) relating to the conservation of exhaustitd¢unal resources if such measures are made

effective in conjunction with restrictions on dormegroduction or consumption;

The sustainability criteria inconsistent with Afil. and | GATT and, in the alternative, with
Art. XI GATT, can be provisionally justified undért. XX (b) GATT if they relate to the
conservation of exhaustible natural resourcéeyrelate tothe conservation of exhaustible
natural resources and they are made effective munotion with restrictions on domestic
production or consumption. Moreover, the extraterial application of the Directive has to
be analyzed.

As preliminary remark, it has to be mentioned ttéd provision must be read by a treaty
interpreter in the light of contemporary concerristtee community of nations about the

protection and conservation of the environntéht.

With respect to the first condition relating to thetion of “conservation of exhaustible
natural resources”, in tHéS-Shrimpcase, the AB stated that “Article XX (g) is nanlted to

the conservation of mineral or non-living naturaswources® Indeed, “living species,
though in principle, capable of reproduction anmdthat sense, “renewable”, are in certain
circumstances indeed susceptible of depletion, wstien and extinction*'® With respect to
the Directive, we have to distinguish between twbasistible natural resources that the EU
wants to protect through the sustainability craethe atmosphere and natural ecosystems.
The GHG emission saving criteria shall ensure thatuse of biofuel leads to a reduction of
GHG emissions. The natural resource that one tlyevalnts to protect against climate change
is theatmosphereAs explained in the previous section, land-useerga aim at preserving

importantnatural ecosystemand at the avoidance of important CO2 emissions.

13 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.129
14 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.128
115 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.129
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The atmosphere and natural ecosystems are exHausdiiiral resources. The atmosphere has
only a limited absorption capacity for CO2 and ottpeenhouse gases. It is worth mentioning
that in the US-Gasolinecase, the Appellate Body has ruled that cleanqaalifies as
exhaustible resource because it could be exhaustedollutants such as those emitted
through the consumption of gasolit& Moreover, in theBrazil-Tyrescase, the AB already

refered to climate change as an example.

Arguably, natural ecosystems are also exhaustdseurces. Even renewable resources are in
certain circumstances susceptible of exhaustion extihction'*® For example, although
primary rainforest is in principal a renewable @se, it takes a very long time (by human
standards) to re-grow. In thdS-Gasolinecase, forests were also considered as natural
resources that could be exhausted by air pollutidn.

Regarding the second condition, it has to be meatidhat in contrast to Art. XX (b) GATT
requiring “necessity”, the measure in place onlgdseto berelatedto the conservation of
natural resources. The AB, in tHdS-Gasolinecase, argued that[l]t does not seem
reasonable to suppose that the WTO Members inteodedjuire, in respect of each and every
category, the same kind or degree of connectiorelationship between the measure under
appraisal and the state interest or policy soughibvé promoted or realized.”

The term “relating to” has been interpreted byAlBeas being equivalent to “primarily aimed

120
t

a or “reasonably related to” or as requiring a “eland real” relationship between the

measure and the policy objectit’& Therefore, it has to be analyzed whether the suiity

16 panel ReportUnited States — Standards for Reformulated and @ational GasolineWT/DS2/R (adopted
Jan. 29, 1996), para. 6.36.

U7 \WT/DS332/AB/R, para. 150: "We recognize that derizomplex public health or environmental problems
may be tackled only with a comprehensive policy pdsing a multiplicity of interacting measures. thme
short-term, it may prove difficult to isolate thentribution to public health or environmental olijees of one
specific measure from those attributable to thesiotheasures that are part of the same comprehepsiioy.
Moreover, the results obtained from certain actiefar instance, measures adopted in order to atterglabal
warming and climate change, or certain preventst®mas to reduce the incidence of diseases thatmamjifest
themselves only after a certain period of time—aealy be evaluated with the benefit of time.”

18 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.128

19 panel Reportnited States — Standards for Reformulated and @ational GasolineWT/DS2/R (adopted
Jan. 29, 1996), para. 6.36.

Zappellate Body Report,United States — Standards for Reformulated and Eatinnal Gasoling
WT/DS2/AB/R (adopted May 20, 1996), page 17: “Aletparticipants and the third participants in #ypgeal
accept the propriety and applicability of the viefwhe Herring and Salmomeport and the Panel Report that a
measure must be "primarily aimed at" the consesaadf exhaustible natural resources in order tfoafahin the
scope of Article XX(g).”

121 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.141
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criteria arereasonably relatedo the legitimate policy of preserving exhaustillatural
resources, which are the atmosphere and naturaystemns. In that regard, in thkS-Shrimp
case, the AB examined the relationship betweengteeral structure and design of the
measure and the policy goal it purports to séf¢én this case, the AB concluded to the
fulfilment of the second condition regarding “rétgt to”, as the measure was not
disproportionately wide in its scope and reachelatron to the policy objective of protection
and conservation of sea turtle species, and thensnaad ends relationship between the
measure and the legitimate policy of conservingeahaustible, and, in fact, endangered
species, was a close and real $ieAs explained above, the sustainability criterialish
ensure that the net effect on GHG emissions istigesii.e. emissions are reduced).
Moreover, land-use criteria aim at minimizing tHéeet of increased production of biofuels
on land that should be preserved. The sustainabiiiteria are “fairly narrowly focused” and
are not a “simple blanket” restriction on tradedded, the exceptiotf§ to the land-use
criteria reveal tha@easonable relationshifpetween the criteria and the policy objective of
conservation of the atmosphere by the reducticld® emissions and natural ecosystems by
the preservation of important specific lands. Mee¥p with respect to the GHG emission
saving criteria, the gradual increase of the GH@ngprates and the availability of both
default and actual values for the calculation oé tkaving rates show eeasonable
relationshipbetween the criteria and the conservation of thesphere. Therefore, it can be
concluded that the sustainability criteria aeasonably related tdhe conservation of the

atmosphere and natural ecosystems and species.

The fact that the sustainability criteria are rethto the conservation of exhaustible natural
resources is moreover evidenced by Ramindtable on Sustainable Biofuels Principles and
Criteria for Sustainable Biofuel Productipnvhich encompasses the sustainability criteria
provided for in Art. 17 of the DirectivE?>

The extraterritorial application of the Directivashalso to be analysed under Art. XX (g)
GATT. Following the same reasoning as under Art. X GATT, it can be concluded that
the extraterritorial application of the sustainayilcriteria is consistent with the required

nexus.

122 pAppellate Body Report)nited States — Import Prohibition of Certain Shpimnd Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.137

123 pppellate Body Report)nited States — Import Prohibition of Certain Shpimnd Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.137-142

124 Art 17(3) (b), (€) (i), (4) (C), (5) of the Dictive

125 This point will be further developed under the méau of Art. XX GATT.
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Finally, the GHG saving criteria and land-use cidtenust be made effective in conjunction
with restrictions on domestic production or constimmp “The clause is a requirement of
even-handedness in the imposition of restrictidA%'In other words, it does not require
equality of treatment between imported and domeptioducts. With respect to the
sustainability criteria, as they apply to both imed and domestic biofuels, they are made

effective in conjunction with restrictions on doregroduction or consumption.

Therefore, we conclude that the GHG saving criteriaand the land-use criteria are
related to the conservation of exhaustible naturatesources, comply with the required
jurisdictional nexus and are made effective in conjnction with restrictions on domestic
production or consumption. We now have to evaluatevhether the sustainability criteria
fulfil the conditions of the chapeau under Art. XXGATT.

126 pppellate Body Report)nited States — Standards for Reformulated and €atinnal Gasoling
WT/DS2/AB/R (adopted May 20, 1996), 19
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Chapeau of Article XX:

“Subject to the requirement that such measuresrareapplied in a manner which would
constitute a means of arbitrary or unjustifiablesclimination between countries where the
same conditions prevail, or a disguised restrictiom international trade, nothing in this
Agreement shall be construed to prevent the adopbio enforcement by any contracting

party of measures:

The Art XX GATT chapeauaddresses the manner in which the measure atisSagplied”.
Moreover, the purpose of tlibapeaus to prevent the “abuse of the exceptions”, atedtin
the US-Gasoline case’*’ Even though strong arguments exist that the ciomdit of
paragraphs (b) and (g) are fulfilled, the measuogldviolate the chapeau if the following
three conditions are given: (1) There is differantieatment; (2) that differential treatment is
arbitrary or unjustifiable or a disguised restoetion international trad® and (3) it is
between countries where the same conditions pr&ain the US-Gasolinecase, the
Appellate Body accepted that the discrimination ldooccur not only between different
exporting Members, but also between exporting Memsbend the importing Member

concerned?® We will now evaluate each of these three conditiseparately in reverse order.
Discrimination between Members where the same ctinds prevalil

Discrimination occurs first of all between diffetetypes of biofuels and / or different
producers. Producers in different countries thatdpce the same biofuels under the same

conditions would not be treated differently. Regagdhe land-use criteria, there is certainly a

127" Appellate Body ReportUnited States — Standards for Reformulated and @ational Gasoling
WT/DS2/AB/R (adopted May 20, 1996), page 20: Thapeau by its express terms addresses, not so imeich t
guestioned measure or its specific contents as futhather the manner in which that measure jdiexp It is,
accordingly, important to underscore that the psepand object of the introductory clauses of AetXK is
generally the prevention of "abuse of the exceptmfifwhat was later to become] Article [XX]."

128 appellate Body ReportUnited States — Standards for Reformulated and Eumtional Gasoling
WT/DS2/AB/R (adopted May 20, 1996), page 23: "Addiy discrimination”, "unjustifiable discriminatibrand
"disguised restriction" on international trade magcordingly, be read side-by-side; they imparamigg to one
another.

129 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para. 150

130 Appellate Body ReportUnited States — Standards for Reformulated and @ational Gasoling
WT/DS2/AB/R (adopted May 20, 1996), page 23: “Itynhee observed that the term "countries” in the ehagds
textually unqualified; it does not say "foreignuotries”, as did Article 4 of the 1927 League oftiblas
International Convention for the Abolition of Imp@nd Export Prohibitions and Restrictiqr$7 L.N.T.S. 393.
Neither does the chapeau say "third countries"idsedy, bilateral trade agreements negotiated by theedni
States under the 193eciprocal Trade Agreements Aa.g the Trade Agreement between the United States of
America and Canadal5 November 1935, 168 L.N.T.S. 356 (1936).” Afgie Body ReportUnited States —
Import Prohibition of Certain Shrimp and Shrimp Erets WT/DS58/AB/R (adopted Nov. 6, 1998), para. 150
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different treatment of countries where the biofymisduction will take place on land covered
by the land-use criteria provided for in the Direet However, although the EU production of
biofuels is mainly not going to take place on lamyered by the land-use criteria, the land
foreseen in Art. 17 of the Directive is also paghgsent in the EU. The inclusion of transport
emissions do not discriminate because differentlitimms prevail with respect to the distance
to the final consumer. The absence of default wleeuld however be seen as a

discrimination between Members where the same tondiprevail.
Arbitrary or unjustifiable discrimination

On the basis of the wording of the Directive ansuasing a consistent application in line with
this language, there are strong arguments supgdheabsenceof arbitrary and unjustifiable
discrimination between countries where the samelitions prevail. For discrimination to be
unjustifiable or arbitrary the resulting discrimination must have been feeesand is not
inadvertent or unavoidabléVioreover, thenature and qualityof this discrimination must be
different from the discrimination in the treatmeritproducts which was already found to be

inconsistent with one of the substantive obligatiohthe GATT 3!

With respect to the absence of a default valueUsrcorn ethanol and default values for
soybean biodiesel with other production scenaribs, discrimination may be qualified as
unjustifiable Indeed, the main EU-produced and exported bisfugke assigned default
values. However, this is a relatively minor issue aan easily be solved if the EU is willing

to assign additional default values in such cases.

Regarding the transport emissions included in #ieutation of the emission savings, it is
logical and consistent that they are taken intosmmration with the same arguments that
support why other emissions (during production gmwdcessing) should be taken into
considerationi.e. to get a true figure in order to achieve thee@ive’s objective of reducing

the GHG emissions.

In theUS-Shrimpcase, the Appellate Body decided that the appbicaif the US measure led
to unjustifiablediscrimination. Indeed, the measure at issuegeveernment policy standard,
which in its application reveals to be coercive amftexible: “The actual application of the
measure, (...), requires other WTO members to adopg@atory program that is not merely

comparable, but rather essentially the same, asafipied to the United States shrimp trawl

131 panel ReportJnited States — Standards for Reformulated and €ational GasolineWT/DS2/R (adopted
Jan. 29, 1996), p.29.
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vessels...** Moreover, the US measure contained only limiteckgtions. Second, under the
measure at issue, the US did not permit importshoimp harvested by commercial shrimp
trawl vessels using TEDs, if those shrimp origidatewaters of countries not certified under
Section 609. The AB stated “We believe that disgration results not only when countries in
which the same conditions prevail are differentgated, but also when the application of the
measure at issue does not allow for any inquirg thie appropriateness of the regulatory
program for the conditions prevailing in those efting countries.**® Third, the United
States failed to engage in serious, across-thedboagotiations with the objective of
concluding bilateral or multilateral agreemetifsMoreover, the US did not negotiate equally
with all WTO Members exporting shrimp to the USndlly, the rigidity and inflexibility in
the application of the measure have also been derexl by the AB as aarbitrary
discrimination™*

The Directive 2009/28/EC establishes sustainabititjteria, which arehow-produced
standards. That is to say that they are not aimhédr@ign governments, as is the case with
government policy standards, but at economic actbigreover, the Directive imposes
limited negative obligations with respect to thatainability criteria, allowing thus all other
methods of production. By contrast, the US measuthe US-Shrimpcase imposed the use
of a particular production method, excluding alhet. In other words, the sustainability
criteria under the Directive are not as far reaglaa the US measure in ti&-Shrimpcase.

The Directive isflexible with respect to its sustainability criteria. Comiag the land-use
criteria, in certain circumstances, evidence maytwided by Members, in order for the
provision not to apply (Art. 17(3) (b), (c) (ii}4X (c), (5)). As to both sustainability criteria, i
should be pointed out that for the verification afmpliance of the biofuels with those
criteria, Member States shall require economic ajpes to show that the sustainability
criteria have been fulfiled. However, the Comnuossimay decide that bilateral or
multilateral agreements with third countries comtag provisions on sustainability criteria
that correspondto those of this Directive demonstrate that bitfuproduced from raw

materials cultivated in those countries comply vitie sustainability criteria. Moreover, the

132 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para.163.

133 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para. 165.

134 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), paras.166-171

135 Appellate Body ReportUnited States — Import Prohibition of Certain Shpinand Shrimp Products
WT/DS58/AB/R (adopted Nov. 6, 1998), para. 177.
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Commission may decide that voluntary national ¢erimational schemes setting standards for
the production of biomass products contain accutate for the purposes of Article 17(2) or
demonstrate that consignments of biofuel complywhte land-use criteria set out in Article
17(3) to (5)3° With respect to bilateral and multilateral agrees it is explicit from the
wording of Art.18(4) of the Directive that the Comnity shall endeavour such agreements.
This shows that the Directive contains a strongimize for such negotiations, in compliance
with the requirement stated in théS-Shrimpcase. Moreover, most of the sustainability
criteria are in line with international standardeames, such as tioundtable on Sustainable

Biofuels Principles and Criteria for SustainableoRiel Production

The Roundtable is an international initiative brgy together farmers, companies, non-
governmental organizations, experts, governmemsd, iater-governmental agencies from
many different countries concerned with ensurirgggbistainability of biofuels production and
processes. As to the Principles and Criteria, th@ye a normative value and are effective
since 1 January 2010. The content of the RSB Stdnddl be implemented through a

certification system applicable to biofuel operatdhroughout the world.

Regarding thdand-use criteria, Principle 7 of the RSB standards addresses thee isf
biodiversity as conservation value in specifyingttbiofuel operations shall avoid negative
impacts on biodiversity. This is in line with thest land-use criterion in Art. 17(3) of the
Directive. Second, thRSB Guidanc¢akes as example for conservation values the gressl|
and primary forest, two land-use criteria in thedotive 2009/28/EC (Art. 17(3) (a), (5)).
Third, “wetlands” and peatlands in Art. 17 (4) @)d (5) of the Directive are covered by
Principle 9 of the RSB standards, which speciflest biofuel operations shall maintain or
enhance the quality and quantity of surface andrgtavater resources.

With respect to th@mission saving criteria the RSB standards include the principle that
biofuels shall contribute to climate change mitigrat by significantly reducing GHG
emissions as compared to fossil fuels (Principlel3)that regard, it is specified that the
biofuels subject to such policy shall comply with It is worth mentioning that the EU
Renewable Energy Directive is taken as exampleeiREB Guidancen those Principles and
Criteria. Concerning the share of emission savngjjot test will be done taking into account
GHG emission reduction threshold set at 10%, 408%, that is to say shares comparable to
those under the Directive (35% by 5 December 2608 in 2017, 60% in 2018). Moreover,

138 Directive 2009/28/EC, Art. 18(4)
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Principle 10 stipulates that air pollution from fuiel operations shall be minimized along the

supply chain.

Therefore, the sustainability criteria do not disgnate in an unjustifiable manner. Moreover,

the Directive being flexible, it can also be comldd that it does not discriminate arbitrarily.

In conclusion, the sustainability criteria are largely compliant with the chapeauof Art.
XX GATT. This leads to the overall conclusion thatalthough the sustainability criteria
may violate in certain respects Artt. I, Ill and XI GATT, they will likely be seen as
justifiable under Art. XX (b) and(g) GATT and compliant with the chapeau of Art. XX.
A minor exception is the discriminatory provision d default values, e.g. for US corn
ethanol or for other scenarios for soybean biodiete

Box 4. Sustainability criteria for other products

Assuming that the EU could successfully defend sh&tainability criteria in the WTO, an
interesting question immediately arises: Could ats® defend similar policies that would
require other products such as timber (whether nepoor locally produced) to fulfil certain
sustainability criteria, e.g. similar land-use enia? We believe that there is a crucial
difference between the particular case of biofunel ather products, the reason being that the
demand for biofuel is artificially created by th&/’B mandatory target for the main reason to
reduce GHG emissions. If the EU could not ensuséttie use of biofuel would actually lead
to a reduction of emissions, then it may not immeatrsuch a policy in the first place because
it would be illogical. This close link between thestainability criteria and the actual demand

for biofuel does not exist for other products, sastimber or meat.

Let us assume for a moment that there were clead\Wdmmitments and rulings by the AB
banning the use of any PPM measure under any catauntes, with no possibility to defend
such measures under Art. XX. Would the EU then g@uiolicy in place that creates an
artificial demand for biofuel that results in EUnsumers importing Malaysian palm oil
biodiesel at a cost above fossil fuel from land ties recently been cleared from rainforest?
Most probably not. This basically means that onenoaseparate the marketability of biofuel

in the EU from the sustainability criteria abroadon-sustainable biofuel cannot be
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marketable because the marketability of any bioisalktificially created by policymakers for

the purpose of making fuel use more sustainable.

Therefore, the demand for biofuel is linked tostsstainability in the first place. This could
change if biofuel becomes commercially viable, inuhat case EU consumers would also not
be obliged to pay a premium on biofuel. Today bebfis significantly more expensive than
fossil fuel®”, so biofuel is only used if it is either subsidizer the use of it is made
mandatory (mainly through blending requirementsjs Iplainly not logical to let consumers
or taxpayers pay for expensive biofuel with thepmse of reducing GHG emissions without
allowing to ensure that the emissions are actuallijuced. It is less straightforward to make
the same argument for other sustainability criteiia particular biodiversity. But if
policymakers want to ensure that the GHG redudiimaugh the use of biofuel is not offset
by harmful effects on the environment, then it lsugible to implement such environmental
criteria that are not necessarily linked to climalenge, but are seen as similarly important

goals.

This is not the case for other products: Therensagket for non-sustainably harvested timber
or for beef from cattle grassing on land previouslyered by rainforest or for shrimps caught
with nets that are harming sea turtles. Bannindh Sagports would interrupt existing or
potential trade flows. That does not necessarilgmtéat such measures would necessarily be
inconsistent with WTO commitments, but it couldrbere difficult to prove that measures are

not discriminatory or set arbitrarily.

137 This is not necessarily true for all biofuels aido depends heavily on the oil price. Brazilianesdased
ethanol is probably competitive with gasoline fréossil fuel when oil prices are high, but the hease of
ethanol in Brazil is also related to different thaa and other incentives.
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Conclusion

Overall, the Directive is mostly in line with obéons under the GATT Agreement, but
certain elements will likely be considered a vimatof GATT Art. lll:4, in particular the

land-use criteria and the setting of default valuBse same conclusion can be reached
regarding a violation of GATT Art. I:1. Non-sustalie biofuels are also subject to a

restriction on importation within the European Umiavhich is a violation of GATT Art. XI.

However, most of these measures can be justifietbruthe exception clause provided by
GATT Art. XX. We find that the emission saving erita and land-use criteria are consistent
with both GATT Art. XX (b) and (g) and are alsoline with thechapeauof GATT Art. XX.

We only see a minor potential violation of GATT AHi:4 that may not be justified under
GATT Art. XX, namely the selective provision of deft values for only some biofuels, but
this is likely to change as soon as the EU willvyle additional default values and is also

likely not a significant constraint for potentiadporters.

This conclusion is of course not a definite onaj @mmight well be the case that some WTO

Members will go to the DSB, for example Malaysiadnesia or Brazil.

There also remain many concerns related to theathedficiency of the biofuel use. There are
indications that the policy is very expensive inmgarison to the actual GHG emission
reduction. Negative environmental and social effecannot be ruled out, despite the
sustainability criteria. The EU may include ILUCiteria to address such concerns, which
could raise additional legal questions dependindhaw such criteria will be implemented.

Therefore, although the Renewable Energy Direcippears WTO compliant, there are

doubts whether the EU’s biofuel policy works effeely and efficiently towards its goals.
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